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.
l. EXECUTIVE SUMMARY

Colette Holt & Associates (CHA) was retained by the State of Washington (“State”) to
perform a study in conformance with strict constitutional scrutiny to determine its uti-
lization of Disadvantaged, Minority- and Women-Owned Business Enterprises (collec-
tively “MWBEs”); the availability of MWBEs in its market area; any disparities between
its utilization and MWBE availability; and to evaluate whether the use of race-con-
scious measures is supported by the results of this analysis. We were also tasked with
making recommendations for increasing the inclusion of MWBEs and small busi-
nesses. We analyzed contract data for fiscal years 2012 through 2016.

A. Summary of the Strict Constitutional Standards
Applicable to Minority and Women Business
Programs

To be effective, enforceable, and legally defensible, a race- and gender-based pro-
gram for public sector contracts must meet the judicial test of constitutional “strict
scrutiny”. Strict scrutiny is the highest level of judicial review. The State must
meet these tests to ensure any race- and gender-conscious program is in legal
compliance.

Strict scrutiny analysis has two elements:

1. The government must establish its “compelling interest” in remediating race
discrimination by current “strong evidence” of the persistence of

discrimination. Such evidence may consist of the entity’s “passive
participation” in a system of racial exclusion.

2. Any remedies adopted must be “narrowly tailored” to that discrimination; the
program must be directed at the types and depth of discrimination identified.

The compelling governmental interest requirement has been met through two
types of proof:

1. Statistical evidence of the underutilization of minority or women firms by the
agency and/or throughout the agency’s geographic and industry market area
compared to their availability in the market area. This is a “disparity analysis”.

2. Anecdotal evidence of race- or gender-based barriers to the full and fair
participation of minority- and women-owned firms in the market area or in
seeking contracts with the agency. Anecdotal data can consist of interviews,
surveys, public hearings, academic literature, judicial decisions, legislative
reports, and other information.

© 2019 Colette Holt & Associates, All Rights Reserved 1
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The narrow tailoring prong has been met by satisfying five factors to ensure that
the remedy “fits” the evidence:

1. The necessity of relief;

2. The efficacy of race-neutral remedies at overcoming identified
discrimination;

3. The flexibility and duration of the relief, including the availability of waiver
provisions;

4. The relationship of numerical goals to the relevant market; and

5. The impact of the relief on the rights of third parties.

Classifications not based upon a suspect class (race, ethnicity, religion, national
origin or gender) are subject to the lesser standard of review called “rational basis”
scrutiny. Thus, preferences for persons with disabilities or veteran status may be
enacted with vastly less evidence than is required for race- or gender-based mea-
sures meant to combat historic discrimination.

To meet strict scrutiny, studies have been conducted to gather the statistical and
anecdotal evidence necessary to support the use of race- and gender-conscious
measures to combat discrimination. These are commonly referred to as “disparity
studies” because they analyze any disparities between the opportunities and
experiences of minority- and women-owned firms and their actual utilization com-
pared to White male-owned businesses. Quality studies also examine the ele-
ments of the agency’s program to determine whether it is sufficiently narrowly
tailored. This Report meets these tests.

Study Methodology and Data

The methodology for this study embodies the constitutional principles of City of
Richmond v. Croson, and best practices for designing race- and gender-conscious
and small business contracting programs. The CHA approach has been specifically
upheld by the federal courts. It is also the approach developed by Ms. Holt for the
National Academy of Sciences that is now the recommended standard for design-

ing legally defensible disparity studies™.

We determined the State of Washington’s utilization of M/WBEs and the availabil-
ity of M/WBEs in the State’s geographic and industry market area. We then com-
pared utilization to availability to calculate disparity ratios between those two
measures. We further analyzed disparities in the wider economy, where affirma-
tive action is rarely practiced, to evaluate whether barriers continue to impede

1. National Academies of Sciences, Engineering, and Medicine 2010, Guidelines for Conducting a Disparity and Availability
Studly for the Federal DBE Program. Washington, DC: The National Academies Press. https://doi.org/10.17226/14346.
(“National Disparity Study Guidelines”).

© 2019 Colette Holt & Associates, All Rights Reserved
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opportunities for minorities and women when remedial intervention is not
imposed. We gathered anecdotal data on MWBESs’ experiences with obtaining
state contracts and associated subcontracts. We examined race- and gender-
based barriers throughout the economy through public meetings, focus groups
with business owners and stakeholders, an electronic survey and interviews with
agency staff.

Based on the results of these extensive analyses, we make recommendations for
the State’s contracting policies.

C. Study Findings

1. The State of Washington’s Contracting Equity Policies

a. Experiences with Obtaining State Contracting Opportunities

To explore the experiences of businesses seeking opportunities on State
contracts, we solicited input from 251 individuals and stakeholder repre-
sentatives about their experiences and solicited their suggestions for
changes.

Obtaining work on State projects: Most M/WBEs reported it is extremely
difficult to obtain work on State projects. Without M/WBE contract goals,
firms receive little work. Prime contracts were especially difficult to obtain.

Certification: Certification as a M/WBE by the State was reported to confer
few benefits, especially in relation to the time required to go through the
process. Some M/WBEs felt that certification was actually a detriment
because it can be viewed by other firms and agencies as a stigma.

Initiative 200 and Washington State Department of Transportation Waiver:
Long established firms recounted the negative impact of Initiative 200 (“I-
200”). Similar effects were reported by White women after the implemen-
tation of a waiver by the Washington State Department of Transportation
that dropped this group for credit towards meeting contract goals in the
Disadvantaged Business Enterprise program for federally-assisted transpor-
tation contracts.

Access to information and State decision makers: Many owners and stake-
holder representatives stated that it is difficult to access information about
State contracting opportunities. State contracting personnel were
reported to prefer large firms and often rejected small firms and M/WBEs
to reduce perceived risk. A common observation was that informal net-
works negatively impact minorities and women.

© 2019 Colette Holt & Associates, All Rights Reserved 3
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Outreach to small and certified firms: Outreach activities to connect M/
WBEs and small firms with State contracting staff and prime vendors was
one method discussed to increase opportunities. One participant cau-
tioned that these events do not necessarily lead to work, but others sup-
ported the idea.

Contracting processes and requirements: Many interviewees mentioned
the size and complexity of State projects as major barriers to participation
by small firms in any role. “Unbundling” contracts was one method sug-
gested to increase opportunities for smaller firms.

Technical assistance and supportive services: Experience, surety bonding,
insurance, financial status and other contractual requirements pose barri-
ers to small firms’ participation on State contracts. The State’s highly
decentralized and antiquated procurement systems pose additional chal-
lenges to M/WBEs and small firms. Many small firms and some large con-
tractors suggested offering technical support to assist in doing business
with the State. Several owners had positive experiences with the Procure-
ment Technical Assistance Centers funded by the U.S. Department of
Defense and other agencies, and suggested the State leverage its resources
to partner with these entities.

Mentor-protégé program: A mentor-protégé program was mentioned as a
possible enhancement to support small firms.

Race- and gender-conscious program: M/WBEs almost universally recom-
mended the adoption of an enforceable race- and gender-conscious pro-
gram to remedy the effects of discriminatory barriers. While M/WBEs
embraced this approach, some non-M/WBEs and trade association repre-
sentatives disagreed.

Race- and gender-neutral measures: The recent requirement on some con-
tracts that bidders provide Inclusion Plans was seen as ineffective.

Small business target market: Adoption of a small business target market
program, whereby small firms on a race- and gender-neutral basis would
compete against each other for specified contracts, should also be consid-
ered.

b. Staff Interviews

In addition to business owner and stakeholder group representatives, we
interviewed State staff with contracting and procurement responsibilities
to solicit their experiences and recommendations for greater inclusion and
diversity.

4 © 2019 Colette Holt & Associates, All Rights Reserved
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Finding Certified firms: Several officials described their frustration in finding
qualified certified firms. Many stated that M/WBEs fail to register in Wash-
ington’s Electronic Business Solution (“WEBS”), the State’s on-line procure-
ment portal.

Information for Contracting Staff: State contracting staff need more infor-
mation about available firms. Qutreach events for specific industries is one
method to increase information available to contracting officials. There
was a general consensus that more training and resources for procurement
and contracting personnel are necessary to advance the goals of equity and
inclusion.

Contract Lead Times: State projects often have short lead times, which
makes it difficult for small firms to respond in a timely manner. Contracting
forecasts would help to alleviate this problem.

Contract Size and Complexity: Contract size, complexity and timelines also
create obstacles to the utilization of M/WBEs and small firms. The use of
statewide “master contracts” reduces opportunities for diverse and small
businesses. Many contracting staff were wary of trying to “unbundle” con-
tracts to facilitate certified and small business participation. However, sev-
eral interviewees suggested raising the limit for “direct buy” contracts (i.e.,
informally procured contracts) to increase opportunities for M/WBEs and
small firms.

Technical assistance and supportive services: Technical assistance and sup-
portive services were recommended by many staffers. M/WBEs need train-
ing and resources to increase their capacities for State work. Insurance and
surety bonding requirements can discourage or eliminate small firms.
Some contracting staffers expressed concern about showing “favoritism” or
providing an unfair advantaged to MWBEs by providing information, but
others pushed back.

Race- and gender-conscious program: Some participants stated that the
lack of an enforceable, race- and gender-conscious program greatly
reduced the incentive for minority- and woman-owned firms to become
certified and participate in State programs.

Utilization Plans: One agency reported making progress using Utilization
Plans, which might be more detailed.

2. Utilization, Availability and Disparity Analyses for the State

A central component of a legally defensible disparity study examines the con-
tract data of an agency (its utilization) and compares that to the universe of
firms that potentially could have received contracts (its availability). Strict con-

© 2019 Colette Holt & Associates, All Rights Reserved 5



State of Washington Disparity Study 2019

stitutional scrutiny requires that a state government limit its race-based reme-
dial program to firms doing business in its product and geographic markets.
Put another way, the study looked at what the State achieved relative to what
it possibly could have achieved. This analysis involved several steps:

We determined the State’s “unconstrained product market”. This is
defined by the set of North American Industry Classification Systems
(“NAICS”) codes representing industries or product markets where a
significant portion of the State’s spending occurs (i.e., what goods and
services does the State purchase).

We determined the State’s “geographic market”. This represents the
territory that covers the area where most firms who win contracts from
the State are located (i.e., the geographic area where the State spends
most of its monies).

We determined the “constrained product market”. While the
unconstrained product market has no spatial boundaries, distance is a
determinant of what firms the State utilizes. Therefore, the next step
constrains the unconstrained product market by the geographic
boundaries, which results in the constrained product market.
(Sometimes the imposition of this geographic constraint reduces the
number of NAICS codes compared to the results in the first step).

The contracts that remain after the determination of the unconstrained
product market were then analyzed to determine the State’s utilization of
businesses (i.e., how it spends its monies across industries and the
demographic profile of the ownership of firms that receive agency funds.)

We determined the set of firms that were availability to receive contracts
from the State. This set of firms is defined by the set of NAICS codes in
the constrained product market and the spatial boundaries set by the
geographic market.

The resulting availability is weighted by how the State spends its money.
This means the distribution of MWBEs and non-MWBEs across industries
is tempered by how the State spends its monies (i.e., without this
weighting, the result might be a cluster of certain MWBEs in industries
where few funds are spent and consequently, present a picture of robust
MWABE opportunities while in reality those firms have limited
opportunities to receive significant funds from the State).

The ratio of the utilization of a particular demographic group over that
group’s weighted availability results in the disparity ratio.

Strict constitutional scrutiny requires that a state government limit its race-
based remedial program to firms doing business in its product and geographic

© 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

markets. Using this framework, CHA analyzed the State’s contract data for fis-
cal years (“FFYs”) 2012 through 2016. The resulting Final Contract Data File for
analysis contained 3,303 State-funded contracts with a total award amount of
$3,484,653,357. Of these contracts, 613 were prime contracts and subcon-
tractors received 2,690 contracts. Prime contractors received $2,596,300,922;
subcontractors received $888,352,435. The Final Contract Data File were used
to determine the geographic and product markets for the analyses, and to esti-
mate the utilization and availability of minority- and women-owned firms by
funding source and contract type.

The following tables present the NAICS codes, the label for each NAICS code,
and the industry percentage distribution of spending across NAICS codes, by
type of contract. Chapter IV provides tables disaggregated by dollars paid to
prime contractors as well as dollars paid to subcontractors on contracts with
subcontracting opportunities.

Table 1-1: Industry Percentage Distribution of Contracts by Dollars

Pct Total Cumulative
.. Pct Total
NAICS Code Description Contract C
Dollars ontract
Dollars
522110 Commercial Banking 12.62% 12.62%
236220 Commercial and Institutional Building Construction 10.79% 23.40%
623210 Res_|c_j§nt|a| Intellectual and Developmental Disability 10.35% 33 75%
Facilities
238220 Plumbing, Heating, and Air-Conditioning Contractors 7.73% 41.48%
938210 Electrical Contractors and Other Wiring Installation 2 09% 48.58%
Contractors
624120 Services for the Elderly and Persons with Disabilities 6.01% 54.58%
441110 New Car Dealers 4.53% 59.11%
621610 Home Health Care Services 4.19% 63.30%
541310 Architectural Services 2.74% 66.03%
238910 Site Preparation Contractors 1.81% 67.85%
624210 Community Food Services 1.46% 69.31%
541330 Engineering Services 1.29% 70.59%
621420 (C):r:fjrtéent Mental Health and Substance Abuse 127% 71.86%
Computer and Computer Peripheral Equipment and 0 0
423430 Software Merchant Wholesalers 1.08% 72.94%
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Pct Total c:::l.’rlgtt:;e
NAICS Code Description Contract C
ontract
Dollars
Dollars
238350 Finish Carpentry Contractors 1.05% 73.99%
238310 Drywall and Insulation Contractors 1.03% 75.02%

a. An additional 249 NAICS codes contained the balance of the State’s spending. The entire set of NAICS
codes are presented in Appendix D.

Source: CHA analysis of State of Washington data

To determine the relevant geographic market area for each funding source, we
applied the well accepted standard of identifying the firm locations that
account for at least 75 percent of contract and subcontract dollar payments in

the contract data file.? Location was determined by ZIP code and aggregated
into counties as the geographic unit. The State of Washington captured 97.9%
of the unconstrained product market dollars and, therefore, the state consti-
tuted the geographic market.

When the unconstrained product market was limited to the State of Washing-
ton, the result was the constrained product market. The next step was to
develop the Final Utilization Data File for the constrained product market
which contains the dollar value of the State’s utilization of MWBEs as mea-
sured by payments to prime firms and subcontractors and disaggregated by
race and gender.

Table 1-2 presents the utilization data by all industry sectors. Chapter IV pro-
vides detailed breakdowns of these results.

Table 1-2: Distribution of Contract Dollars by Race and Gender
(share of total dollars)

Native White

Black Hispanic  Asian American Women MWBE
236220 0.00% 0.00% 0.00% 0.00% 0.03% 0.03% 99.97% | 100.00%
237310 0.00% 0.00% 5.98% 0.02% 5.33% 11.33% 88.67% | 100.00%
238120 2.94% 12.10% | 11.34% 6.71% 5.97% 39.05% 60.95% | 100.00%
238130 0.00% 0.00% 0.65% 0.00% 0.38% 1.03% 98.97% | 100.00%
238140 0.00% 0.00% 0.00% 0.00% 0.70% 0.70% 99.30% | 100.00%

2. National Disparity Study Guidelines, p. 49.
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Black Hispanic  Asian ArI:'\aetrii‘::(:m \A‘;\g:'nt:n
238150 0.00% 0.00% 5.12% 0.00% 1.60% 6.72% 93.28% | 100.00%
238160 0.00% 0.06% 0.00% 0.01% 17.61% | 17.67% 82.33% | 100.00%
238210 0.00% 1.98% 0.00% 0.68% 27.44% | 30.09% 69.91% | 100.00%
238220 0.01% 0.00% 0.00% 12.08% 19.07% | 31.16% 68.84% | 100.00%
238290 0.00% 0.00% 0.00% 8.42% 0.63% 9.04% 90.96% | 100.00%
238310 0.47% 0.00% 0.00% 0.62% 2.24% 3.33% 96.67% | 100.00%
238320 0.20% 0.05% 6.92% 2.52% 7.88% 17.56% 82.44% | 100.00%
238330 1.18% 0.12% 0.00% 0.00% 2.38% 3.68% 96.32% | 100.00%
238350 0.26% 0.24% 0.00% 37.61% 0.23% 38.34% 61.66% | 100.00%
238910 0.00% 3.10% 1.76% 1.01% 19.45% | 25.32% 74.68% | 100.00%
238990 0.00% 0.04% 0.18% 1.53% 19.73% | 21.48% 78.52% | 100.00%
332322 0.00% 0.00% 7.15% 0.00% 4.32% 11.47% 88.53% | 100.00%
423430 0.00% 0.00% 7.89% 0.00% 0.00% 7.89% 92.11% | 100.00%
441110 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
517311 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
517312 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
518210 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
522110 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
531110 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541211 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541219 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541310 0.00% 7.16% 0.08% 0.00% 0.00% 7.23% 92.77% | 100.00%
541330 0.02% 0.03% 0.51% 0.00% 2.61% 3.16% 96.84% | 100.00%
541511 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541611 0.00% 0.00% 0.00% 0.00% 2.88% 2.88% 97.12% | 100.00%
541612 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541618 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541690 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541830 0.00% 0.00% 4.40% 0.00% 3479% | 39.19% 60.81% | 100.00%
541840 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
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NAICS Black Hispanic  Asian A:aetrii‘cl: zn ‘A\% l:‘:t:n

561492 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
561612 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00% 0.00% 100.00%
561613 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
561622 | 100.00% | 0.00% 0.00% 0.00% 0.00% | 100.00% 0.00% 100.00%
562910 0.00% 0.04% 0.00% 0.37% 2597% | 26.38% 73.62% | 100.00%
611430 0.00% 0.00% 0.00% 0.00% 46.85% | 46.85% 53.15% | 100.00%
621330 0.00% | 100.00% | 0.00% 0.00% 0.00% | 100.00% 0.00% 100.00%
621340 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
621420 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
621511 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
621610 | 23.23% 0.00% 0.00% 0.00% 43.25% | 66.49% 33.51% | 100.00%
623210 0.00% 0.00% 2.55% 0.00% 8.25% 10.80% 89.20% | 100.00%
624120 0.00% 0.00% 0.00% 0.00% 23.98% | 23.98% 76.02% | 100.00%
624210 0.00% 0.00% 0.00% 0.00% 55.51% | 55.51% 44.49% | 100.00%
624310 0.00% 0.00% 0.00% 0.00% 85.32% | 85.32% 14.68% | 100.00%

1.23% 0.75% 100.00%

Source: CHA analysis of State of Washington data.

Using the “custom census” approach to estimating availability (described in
detail in Chapter 1V), and the further assignment of race and gender (using the
Master Directory and other sources), we determined the aggregated availabil-
ity of MWBEs when weighted by the State’s spending in its geographic and
industry markets, to be 15.2 %. Table 1-3 presents the weighted availability
data for all product sectors combined for the racial and gender categories.

Table 1-3: Aggregated Weighted Availability

Native White

American Women MWBE

Black Hispanic Asian

1.7% 0.7% 2.6% 0.6% 9.6% 15.2% 84.8% 100.0%

Source: CHA analysis of State of Washington data; Hoovers; CHA Master Directory

To meet the constitutional test that all groups must have suffered discrimina-
tion in the State’s markets in order to be eligible for the benefits of the pro-
gram, we next calculated disparity ratios comparing the State’s utilization of
MWSBEs as prime contractors and subcontractors measured in dollars paid to

10 © 2019 Colette Holt & Associates, All Rights Reserved
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the availability of these firms in its market areas. The disparity ratio is calcu-
lated by dividing the weighted availability into the utilization rate. If the utiliza-
tion rate for a group is less than the availability for that group, we would
conclude that the group is underutilized. It is important to note that some-
times unique features of the data (e.g. an unusually high concentration of a
group in a very narrow range of NAICS codes; particularly strong performance
of one or two firms within a group which is at odds with the performance of
most firms in that group; very limited number of observations) might generate
disparity ratios which require closer examination. Table 1-4 presents these
results.

The courts have held that disparity results must be analyzed to determine
whether the results are “significant”. There are two distinct methods to mea-
sure a result’s significance. First, a “large” or “substantively significant” dispar-
ity is commonly defined by courts as utilization that is equal to or less than 80
percent of the availability measure. A substantively significant disparity sup-
ports the inference that the result may be caused by the disparate impacts of

discrimination.? Second, a statistically significant disparity means that an out-
come is unlikely to have occurred as the result of random chance alone. The
greater the statistical significance, the smaller the probability that it resulted

from random chance alone.* A more in-depth discussion of statistical signifi-
cance is provided in Appendix C.

Substantive and Statistical Significance

¥ connotes these values are substantively significant. Courts have ruled
the disparity ratio less or equal to 80% represent disparities that
substantively significant. (See Footnote 4 for more information)

connotes these values are statistically significant at the 0.05 level (See
Appendix C for more information)

**  connotes these values are statistically significant at the 0.01 level (See

Appendix C for more information)

*** connotes these values are statistically significant at the 0.001 level

(See Appendix C for more information)

3. See U.S. Equal Employment Opportunity Commission regulation, 29 C.F.R. § 1607.4(D) (“A selection rate for any race,
sex, or ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate for the group with the highest rate
will generally be regarded by the Federal enforcement agencies as evidence of adverse impact, while a greater than
four-fifths rate will generally not be regarded by Federal enforcement agencies as evidence of adverse impact.”).

4. A chi-square test — examining if the utilization rate was different from the weighted availability - was used to determine
the statistical significance of the disparity ratio. A t-test was performed on the regression coefficients to examine the
probability the coefficients were not equal to zero.
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Table 1-4: Disparity Ratios by Demographic Group, All Industries Combined

Native White Non-
American Women MWBE MWBE

Black Hispanic Asian

Disparity Ratio 70.4%+ 86.8% 29.3%* 294.5% 116.8% 102.4% 99.6%

Source: CHA analysis of State of Washington data.
¥ Indicates substantive significance

The disparity ratio for Native Americans seemed counter-intuitive so we re-
examined the final contract data file. We found a high level of concentration
of Native American-owned firms in a single NAICS code (NAICS code 238220:
Plumbing, Heating, and Air-Conditioning Contractors).

e 63% of all contract dollars going to Native American firms were in this
NAICS code; overall State spending in this NAICS code was 9%. If parity
existed, 9% of Native American contract dollars would have been in this
NAICS code.

e Native American firms received 12% of all contract dollars in this NAICS
code; however, Native American received just 1.74% of all State spending.

In addition, we found one firm received 50% (16 of 32) of all contracts going to
Native Americans and 68% of all contract dollars received by Native American
firms.

In order to understand what happened to the Native American disparity ratio
outside of this concentration, we re-ran the analysis without NAICS code
238220. Table 1-5 presents these results.

Table 1-5: Disparity Ratios by Demographic Group,
(without NAICS code 238220)

Native White Non-
American Women L MWBE

Black Hispanic Asian

Disparity Ratio | 103.5% 79.1%+ 48.0%F 126.9% 120.2% 106.9% | 99.1% "

Source: CHA analysis of State of Washington data
*** Indicates statistical significance at the 0.001 level
¥ Indicates substantive significance

The disparity ratio for Native American firms fell dramatically from 294.5% to
126.9%. We note that Native-American-owned firms might actually be tribally
owned and therefore not subject to the same stringent personal net worth
and size requirements of firms owned by other racial and ethnic minorities and
White women. We postulate that the high utilization of Native American
firms, which includes firms owned by Alaska Natives, may result from the dif-
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ferent certification standards for tribally-owned firms. Tribes are eligible for
special programs that may increase the ability of tribally-owned firms to per-

form on State contracts.> We therefore do not take from these results that
Native-American-owned firms are enjoying unfair access to State opportuni-
ties.

The State requested that we examine evidence of disparities without contracts
for Client Services because these contracts are subject to different State pro-
curement rules and serve a constituent market, rather than the more tradi-
tional markets for goods and services provided to the State. Client services are
exempt from competitive solicitation pursuant to RCW 39.26.125 and are
defined in RCW 39.26.010 (6) as “services provided directly to agency clients
including, but not limited to, medical and dental services, employment and
training programs, residential care, and subsidized housing.” These contracts
are also exempt from Initiative 200.

Table 1-6 presents the disparity ratio once the NAICS codes that comprise Cli-
ent Services were dropped from the analysis.

Table 1-6: Disparity Ratios by Demographic Group
(without Client Services)

Native White

American Women MWBE

Black Hispanic Asian

Disparity Ratio | 2.5%* | 110.1% | 29.9%" 310.3% 79.8%* 71.3%"" | 105.3%"

Source: CHA analysis of State of Washington data
*** Indicates statistical significance at the 0.001 level
* Indicates statistical significance at the 0.05 level
¥ Indicates substantive significance

The disparity ratio for Hispanic firms deviated from what we have seen in doz-
ens of other studies across the country so we further examined the Final Con-
tract Data File. Our hypothesis was that Hispanic firms might be concentrated
in a NAICS code where the Hispanic share of contract dollars exceeded the
State’s spending in that code and the State’s share was relatively high. This
hypothesis was correct. NAICS code 238210—Electrical Contractors and Other
Wiring Installation Contractors—contained 8.3 percent of all State spending,
but 28.6 percent of all Hispanic contract dollars. We re-ran this analysis — this
time dropping NAICS code 238210 from the data. Table 1-7 provides the
results without NAICS code 238210.

5. See49 C.F.R.§26.5and§26.783(h) and (i).
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Table 1-7: Disparity Ratios by Demographic Group
(without Client Services and NAICS code 238210)

Native White

American Women MWEE

Black  Hispanic  Asian

Disparity Ratio | 2.52%" | 85.87% | 30.37%" | 322.35% | 53.05%" | 54.43%""" | 109.02% "

Source: CHA analysis of State of Washington data
*** Indicates statistical significance at the 0.001 level
¥ Indicates substantive significance

3. Analysis of Economy-Wide Race and Gender Disparities in the
State’s Market

In addition to the analysis of the State’s contracting activities, we explored the
Census Bureau data and literature relevant to how discrimination in the State’s
industry market and throughout the wider economy affects the ability of
minorities and women to fairly and fully engage in the State’s prime contract
and subcontract opportunities. These analyses shed light on the ability of M/
WABEs to achieve parity in the wider economy, where remedial interventions
are rarely implemented.

To undertake these explorations, we analyzed the following data and litera-
ture:

e Data from the Census Bureau’s Survey of Business Owners indicate very
large disparities between MWBE firms and non-MWBE firms when
examining the sales of all firms, the sales of employer firms (firms that
employ at least one worker), or the payroll of employer firms.

e Data from the Census Bureau’s American Community Survey (“ACS”)
indicate that in most cases, Blacks, Hispanics, Native Americans, Asian/
Pacific Islanders, Others, and White women were underutilized relative to
White men. Controlling for other factors relevant to business outcomes,
wages and business earnings were lower for these groups compared to
White men. Data from the ACS further indicate that non-Whites and
White women are less likely to form businesses compared to similarly
situated White men.

* The literature on barriers to accessing commercial credit and/or the
development of human capital further reports that minorities continue to
face constraints on their entrepreneurial success based on race. These
constraints negatively impact the ability of firms to form, to grow, and to
succeed.
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All three types of evidence have been found by the courts to be relevant and
probative of whether a government will be a passive participant in overall mar-
ketplace discrimination without some type of affirmative intervention. Taken
together with anecdotal data, this is the type of proof that addresses whether,
in the absence of MWBE contract goals, the State will be a passive participant
in the discriminatory systems found throughout its industry market. These
economy-wide analyses are relevant and probative as to whether the State
may employ narrowly tailored race- and gender-conscious measures that
ensure equal opportunities in accessing its contracts and associated subcon-
tracts.

4. Qualitative Evidence of Race and Gender Barriers in the State of
Washington’s Market

In addition to quantitative data, the courts look to anecdotal evidence of firms’
marketplace experiences to evaluate whether the effects of current or past
discrimination continue to impede opportunities for M/WBEs such that race-
conscious measures are supportable.

To explore this type of anecdotal evidence, we received input from 251 partic-
ipants. Many minority and women owners reported that they continue to
encounter discriminatory attitudes, stereotypes and negative perceptions of
their qualifications, professionalism or capabilities. While sometimes subtle,
these biases about minorities’” and women’s lack of competence infect all
aspects of their attempts to obtain contracts and to be treated equally in per-
forming contract work. Minorities and women repeatedly discussed their
struggles with negative perceptions and attitudes of their capabilities in the
business world.

Summary of issues discussed:

e Some minorities believed that racism is more subtle in the Northwest
than in other parts of the country.

e Women often found their business opportunities limited by sexism.
e Blacks reported some instances of worksite harassment and bullying.
e Women experienced sexual harassment and hostile work environments.

e A common strategy of women owners was to send men to meetings to
mitigate sexist perceptions and resistance.

e |t can cost more money to operate a woman-owned firm with women
employees.
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e Some women felt that the barriers were size and experience rather than
gender. Others disagreed and felt it was gender and color issues first, and
then size.

e A White male representative of a trade association rejected the notion
that race and gender continue to play a role in the construction industry.

In addition to exploring the role that race or sex may play in impeding business
opportunities, the State asked us to examine whether firms owned by military
veterans face similar discriminatory barriers.

e None reported barriers on the basis of having served in the military.
White-male owned participants sought the preference for Veteran-
Owned Business Enterprises (“VBEs”) to boost their business prospects.

e A general contractor reported good experiences working with VBEs.
e Like some M/WBEs, a VBE reported that certification was a negative.

We also conducted electronic surveys of Stakeholder groups and firms in the
State’s market area about their experiences in obtaining work, marketplace
conditions and the State’s contracting policies. The results mirror those of the
interviews. In the business-owner survey, almost half (45.5 percent) of M/
WBEs reported that they still experience barriers to equal contracting opportu-
nities; a third (33.1 percent) reported having their competency questioned
based on their race or gender; and a quarter (24.2 percent) reported experi-
encing job-related sexual harassment or stereotyping. A fifth (18 percent) also
reported experiencing discrimination from suppliers or subcontractors
because of their race or gender. Comments collected by the surveys also sup-
port these findings.

Consistent with other evidence reported in this Study, the anecdotal inter-
views and the survey results strongly suggest that minorities and women con-
tinue to suffer discriminatory barriers to full and fair access to contracts and
associated subcontracts in the State of Washington’s market area. While not
definitive proof that the State should consider race- and gender-conscious
remedies for these impediments consistent with State law, the results of the
qualitative data are the types of evidence that, especially when considered in
conjunction with the numerous pieces of statistical evidence assembled, the
courts have found to be highly probative of whether the State would be a pas-
sive participant in a discriminatory market area without affirmative interven-
tions and whether race-conscious remedies are necessary to address that
discrimination.

16
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D. Recommendations

The quantitative and qualitative data in this Study provide a thorough examination
of the evidence of the experiences of M/WBEs in the State’s geographic and prod-
uct markets. As required by strict constitutional scrutiny, we analyzed evidence of
M/WBEs’ utilization by the State as measured by dollars spent. We next estimated
the availability of M/WBEs in the State’s markets in the aggregate and by detailed
industry code. We then compared the State’s utilization of M/WBEs to the avail-
ability of all ready, willing and able firms in its markets to calculate whether there
are disparities between utilization and availability. We also solicited anecdotal
(qualitative) evidence from M/WBEs’ and veteran-owned business enterprises
(“VBEs”) experiences in obtaining contracts in the public and private sectors.

These findings support the conclusion that minorities and White women do not
enjoy equal access to all aspects of State contracting opportunities. While some
firms owned by ethnic and racial minorities and White women have successfully
obtained State work, barriers remain for most M/WBEs to fair and open markets.
Most have not been able to overcome the “market failure” of discrimination. This

is manifested both in fewer opportunities for firms that do form,® lower earnings

for those firms, and the depression of the formation of M/WBEs in the first place’.
Moreover, minority and women entrepreneurs extensively recounted their experi-
ences with discrimination and a contracting playing field greatly tilted towards
incumbents, long established firms and businesses that enjoy the benefits of dis-

criminatory networks and contracting requirements.8 The lack of remedial market
intervention in the wake of Initiative 200 perpetuated these results. That a few
firms have overcome systemic barriers to achieve State contracts does not mean
that the playing field is level for all firms. In our judgment, some remedial action is
warranted and necessary to ensure non-discrimination in State contracting activi-
ties.

Based upon these findings and national best practices for contracting equity pro-
grams, we make the following recommendations.

Implement an electronic data collection and monitoring system: Perhaps the most
critical recommendation is to fully implement an electronic data collection and
monitoring system for all State agencies. The ability to track M/WBE participation
at the highly detailed level of 6-digit NAICS codes for prime vendors and all sub-
contractors (not just certified firms) is the foundation for any efforts to increase
opportunities. While some departments (WSDOT and DES, for example) have
begun this process, others have not. This first step must occur to enable other

6. See Chapter IV.
7. See Chapter V.
8. See Chapter VI.
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program elements to be targeted to actual needs and barriers. Failure to do so
will undermine all other remedial program initiatives.

Examine current policies and provide best practices: Many participants in the busi-
ness owner interviews had difficulty accessing information about opportunities on
State contracts. The Department of Enterprise Services (“DES”) should examine
each contract awarding authority’s current policies and provide best practices
regarding vendor outreach and management, and user-friendly access for poten-
tial bidders and proposers.

Conduct pre-bid conferences: State agencies should conduct pre-bid conferences
for larger contracts, especially master contracts. Pre-bid conferences will help
small firms to team with larger businesses or even submit bids or proposals as the
prime vendor. Public postings should be done in a timely fashion and include the
attendees and the answers to frequently asked questions.

Post winning bidders/proposers to WEBS: We suggest that winning bidders/pro-
posers and their subcontracting plans, along with other pertinent information, be
posted in WEBS, the State’s online contracting portal. This will allow interested
parties to track the progress of a particular solicitation, as well as obtain informa-
tion that will assist them to become more competitive in the future.

Conduct additional outreach efforts: The State should consider additional outreach
efforts to open up State opportunities. These include; seminars on how to do
business with the State; networking events with agency personnel responsible for
contracting decisions as well as with prime vendors to increase familiarity and
comfort levels between the parties; speed “dating” between M/WBEs and larger
prime contractors; informational seminars where firms in specific industries can
learn about State projects and make connections; require registration on WEBS as
part of the M/WBE certification process; require prime bidders to register their
interest in a specific solicitation to be considered responsive in order to assist M/
WBEs in acquiring contact information for possible subcontracting or partnering
arrangements.

Conduct additional outreach to uncertified minority- and women-owned firms:
OMWABE should conduct additional outreach to uncertified minority- and women-
owned firms. OMWABE should aggressively pursue these businesses to encourage
applications. The Department of Veterans Affairs (“DVA”) should do the same for
veterans. These efforts will help to increase the pool of qualified firms.

Conduct special outreach to firms in industry codes receiving few opportunities:
We suggest that special outreach be conducted to firms in sectors with low partic-
ipation to make them aware of the opportunities and connect them with agency
staff and other vendors as subcontractors or joint venture partners.

18
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Focus outreach on agencies with low M/WBE utilization: Agencies with especially
low M/WBE utilization should work with OMWBE to perform outreach to ensure
minority- and women-owned firms have access to contracts. Agency staff will be
the subject matter experts on the needs of their entity and what types of firms are
needed for future opportunities. This will also help to overcome any inherent staff
resistance to M/WBEs or small firms and increase the competitive pool for agency
contracts.

Increase Technical Assistance to M/WBEs and small firms: We suggest the State go
beyond its current efforts, providing basic information and links to other
resources, and provide direct training to certified firms through experienced busi-
ness consultants. The successful programs that the Washington State Department
of Transportation (“WSDOT”) currently provide, should serve as the model. The
State should also consider partnering with the Procurement Technical Assistance
Agencies (“PTACs”) in Washington State to leverage the PTACs’ deep knowledge
and experience in assisting small firms. Other agencies may also be able to serve
as resources supported by State assistance.

Lengthen solicitation times: We recommend lengthening the time that bidders
have to prepare solicitations. This will be especially important on larger or more
complex projects in order to increase M/WBE participation.

Review contract sizes and scopes: Unbundle contracts into smaller segments based
on dollars, scopes or locations to provide fair access to State projects. Smaller
contracts should permit smaller firms to move from quoting solely as subcontrac-
tors to bidding as prime contractors. It may also enhance their subcontracting
opportunities. State contracting personnel need training in splitting contracts into
smaller segments without impugning the integrity of the contracting process.

Raise the direct buy limits: The $10,000/5$13,000 limit for “direct buy” (informally
procured) contracts is too low. Informal procurement is an excellent method to
provide opportunities for M/WBEs and small firms to obtain State work that is low
risk for both parties. Smaller contracts can lead to larger projects based on
increasing the vendor’s experience with State processes and requirements.

Adopt “quick pay” policies: Agencies should pay prime firms more frequently on
appropriate contracts— perhaps every two weeks— to assist small prime contrac-
tors and subcontractors to be more successful. Many firms stated that cash flow
needs, impede their ability to perform as prime firms or even as subcontractors.
As a pilot effort, the State could implement quick pay to subcontractors as part of
the SBE target market program, discussed in the SBE target market recommenda-
tion.

Review insurance, surety bonding and experiences requirements: The State should
review its requirements so that they are no greater than necessary to protect its
interests. The State’s insurance and qualifications requirements were major
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impediments to M/WBEs performing as prime contractors, and even as subcon-
tractors from the imposition of “flow down” contractual provisions. For example,
equivalent experience— especially that gained by working for other government
agencies—should be permitted to increase access for small firms and guard against
unfair incumbent advantages.

Train department and agency staff on increasing diversity in contracting: The State
should provide information on how to conduct outreach in addition to the efforts
of OMWABE. Further, training on unconscious bias should be mandated for all per-
sonnel with contracting and procurement responsibilities so that everyone under-
stands where unintended barriers may be erected and how to reduce biases that
negatively impact M/WBEs. While State staff interviewed were willing, or even
enthusiastic, about increasing inclusion, they often lacked the knowledge and
tools to do so.

Develop a pilot small business enterprise bonding and financing program: The
State should develop an agency-sponsored bonding and financing assistance pro-
gram for SBEs. This will require an additional certification process for OMWBE
(although certified M/W/BEs and VBEs could automatically be eligible). This pro-
gram goes beyond OMWBE’s current provision of information about outside
bonding and financing resources to providing actual assistance to firms through a
program consultant. It is not, however, a bonding guarantee program that places
the State’s credit at risk or provides direct subsidies to participants. Rather, this
concept brings the commitment of a surety to provide a bond for firms that have
successfully completed the training and mentoring program. Other agencies have
reported significant increases in certified firms” bonding capacities and ability to
take on larger projects. Such an approach could be tried on a pilot basis on DES
contracts, starting with smaller construction firms and smaller projects. If success-
ful, it could then be expanded to awarding agencies.

Develop a race- and gender-neutral SBE target market: If permitted under State
law, this program would set aside some smaller or less complex contracts for bid-
ding only by SBEs as prime contractors. The State would have to determine the
size limits for contracts and the types of contracts to be included. For example,
maintenance contracts and small consulting contracts might be successfully pro-
cured using this method. This approach would be in addition to, not a substitute,
for direct buy purchases. On call contracts were pointed to as an excellent vehicle
for this target market approach. If implemented on a fully race- and gender-neu-
tral basis, this is a constitutionally acceptable method to increase opportunities for
all small firms. An SBE element could also include additional assistance for the
vendors, such as quick pay (e.g., invoicing every two weeks); reduced experience
requirements; no holding of retainage, etc.

Adopt a pilot Mentor-Protégé Program for SBEs: The State should create a pilot
mentor-protégeé program. We suggest starting with construction firms, as that is

20
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the industry in which these programs have been mostly implemented and for
which there are successful examples. Skill sets such as estimating, understanding
of and adherence to specifications, billing and scheduling, accounting, safety, mar-
keting, and meeting prequalification standards are possible areas of focus. Ele-
ments reflecting best practices for this program should be followed and can be
found in Chapter VIl Recommendations.

Develop quantitative performance measures: The State should develop quantita-
tive performance measures for certified firms and the overall success of its race-
and gender-neutral approaches to evaluate their effectiveness in reducing the sys-
temic barriers identified by the Study. The availability estimates in the Study can
serve as aspirational targets for overall State contracting. Additional benchmarks
might be: Increased bidding by certified firms; increased prime contract awards to
certified firms; increased diversity of the types of industries in which M/WBEs
receive dollars (i.e., reduced market segregation); increased utilization by individ-
ual contract awarding authorities; increased “capacity” of certified firms as mea-
sured by bonding limits, size of jobs, profitability, etc.; utilization of M/WBEs (to be
determined by a future disparity study update).
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II. LEGAL STANDARDS FOR STATE
CONTRACTING AFFIRMATIVE
ACTION PROGRAMS

A. Summary of Constitutional Standards

To be effective, enforceable, and legally defensible, a race-based program for pub-
lic contracts must meet the judicial test of constitutional “strict scrutiny”. Strict
scrutiny is the highest level of judicial review and consists of two elements:

e The government must establish its “compelling interest” in remedying race
discrimination by current “strong evidence” of the persistence of

discrimination. Such evidence may consist of the entity’s “passive
participation” in a system of racial exclusion.

e Any remedies adopted must be “narrowly tailored” to that discrimination,
that is, the program must be directed at the types and depth of

discrimination identified.’
The compelling interest prong has been met through two types of proof:

» Statistical evidence of the underutilization of minority firms by the agency
and/or throughout the agency’s geographic and industry market area
compared to their availability in the market area. These are as disparity
indices, comparable to the type of “disparate impact” analysis used in
employment discrimination cases.

* Anecdotal evidence of race-based barriers to the full and fair participation of
minority firms in the market area and in seeking contracts with the agency,
comparable to the “disparate treatment” analysis used in employment

discrimination cases.19 Anecdotal data can consist of interviews, surveys,
public hearings, academic literature, judicial decisions, legislative reports, etc.

The narrow tailoring requirement has been met through the satisfaction of five
factors to ensure that the remedy “fits” the evidence:

* The necessity of relief;

9. City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989).
10. Id. at 509.
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* The efficacy of race-neutral remedies at overcoming identified
discrimination;

e The flexibility and duration of the relief, including the availability of waiver
provisions;

* The relationship of the numerical goals to the relevant market; and
e The impact of the relief on the rights of third parties.

In general, courts have subjected preferences for Women-Owned Business Enter-
prises (“WBEs”) to “intermediate scrutiny”. Gender-based classifications must be
supported by an “exceedingly persuasive justification” and be “substantially

related” to the objective.11 However, appellate courts, including the Ninth Circuit

Court of Appealslz, have applied strict scrutiny to the gender-based presumption

of social disadvantage in reviewing the constitutionality of the DBE program.*3

Therefore, in our view, it is prudent to evaluate gender-based remedies under the
strict scrutiny standard.

Classifications not based on race, ethnicity, religion, national origin or gender are
subject to the lesser standard of review of “rational basis” scrutiny, because the
courts have held there are no equal protection implications under the Fourteenth

Amendment for groups not subject to systemic discrimination. In contrast to
strict scrutiny of government action directed towards persons of “suspect classifi-
cations” such as racial and ethnic minorities, rational basis means the governmen-
tal action must only be “rationally related” to a “legitimate” government interest.
Thus, preferences for persons with disabilities, veterans, etc. may be enacted with
less evidence than race- or gender-based measures to combat historic discrimina-
tion.

To meet strict scrutiny, studies have been conducted that gather the statistical
and anecdotal evidence necessary to support the use of race- and gender-con-
scious measures to combat discrimination. These are commonly referred to as
“disparity studies” because they analyze any disparities between the opportunities
and experiences of minority- and women-owned firms and their actual utilization
compared to White male-owned businesses. Quality studies also examine the ele-
ments of the agency’s programs to determine whether they are sufficiently nar-
rowly tailored. The following is a detailed discussion of the parameters for
conducting studies leading to defensible programs that can establish the State’s

11.  Cf United States v. Virginia, 518 U.S. 515 (1996).
12.  Western States Paving Co., Inc. v. Washington State Department of Transportation, 2013 WL 1607239 at *13, fn. 6 (9th
Cir. 2013).
13.  Northern Contracting, Inc. v. lllinois Department of Transportation, 473 F.3d 715, 720 (7th Cir. 2007) (“Northern Con-
tracting 111”).
14.  United States v. Carolene Products Co., 304 U.S. 144 (1938).
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compelling interest in remedying discrimination and developing narrowly tailored
initiatives.

We express no opinion about whether such a program is permissible under Initia-
tive 200.

B. City of Richmond v. J.A. Croson Co.

City of Richmond v. J.A. Croson Co. established the constitutional contours of per-
missible race-based public contracting programs. Reversing long established law,
the Supreme Court for the first time extended the highest level of judicial exam-
ination from measures designed to limit the rights and opportunities of minorities
to legislation that benefits these historic victims of discrimination. Strict scrutiny
requires that a government entity prove both its “compelling interest” in remedy-
ing identified discrimination based upon “strong evidence,” and that the measures
adopted to remedy that discrimination are “narrowly tailored” to that evidence.
However benign the government’s motive, race is always so suspect a classifica-
tion that its use must pass the highest constitutional test of “strict scrutiny”.

The Court struck down the City of Richmond’s Minority Business Enterprise Plan
that required prime contractors awarded City construction contracts to subcon-
tract at least 30 percent of the project to Minority-Owned Business Enterprises
(“MBEs”). A business located anywhere in the country which was at least 51 per-
cent owned and controlled by “Black, Spanish-speaking, Oriental, Indian, Eskimo,
or Aleut” citizens was eligible to participate. The Plan was adopted after a public
hearing at which no direct evidence was presented that the City had discriminated
on the basis of race in awarding contracts or that its prime contractors had dis-
criminated against minority subcontractors. The only evidence before the City
Council was: (a) Richmond’s population was 50 percent Black, yet less than one
percent of its prime construction contracts had been awarded to minority busi-
nesses; (b) local contractors’ associations were virtually all White; (c) the City
Attorney’s opinion that the Plan was constitutional; and (d) general statements
describing widespread racial discrimination in the local, Virginia, and national con-
struction industries.

In affirming the Court of Appeals’ determination that the Plan was unconstitu-
tional, the opinion rejected the extreme positions that local governments either
have carte blanche to enact race-based legislation or must prove their own illegal
conduct:

[A] state or local subdivision...has the authority to eradicate the effects
of private discrimination within its own legislative jurisdiction....
[Richmond] can use its spending powers to remedy private
discrimination, if it identifies that discrimination with the particularity

© 2019 Colette Holt & Associates, All Rights Reserved 25



State of Washington Disparity Study 2019

required by the Fourteenth Amendment... [I]f the City could show that
it had essentially become a “passive participant” in a system of racial

exclusion...[it] could take affirmative steps to dismantle such a

system.!®

Strict scrutiny of race-based remedies is required to determine whether racial clas-
sifications are in fact motivated by either notions of racial inferiority or blatant
racial politics.

Having found that Richmond had not presented evidence in support of its compel-
ling interest in remedying discrimination—the first prong of strict scrutiny—the
Court went on to make two observations about the narrowness of the remedy—
the second prong of strict scrutiny. First, Richmond had not considered race-neu-
tral means to increase MBE participation. Second, the 30 percent quota had no
basis in evidence, and was applied regardless of whether the individual MBE had

suffered discrimination.'® Further, Justice O’Connor rejected the argument that
individualized consideration of Plan eligibility is too administratively burdensome.

Recognizing that the opinion might be misconstrued to categorically eliminate all
race-conscious contracting efforts, Justice O’Connor closed with these admoni-
tions:

Nothing we say today precludes a state or local entity from taking
action to rectify the effects of identified discrimination within its
jurisdiction. If the City of Richmond had evidence before it that non-
minority contractors were systematically excluding minority businesses
from subcontracting opportunities, it could take action to end the
discriminatory exclusion. Where there is a significant statistical
disparity between the number of qualified minority contractors willing
and able to perform a particular service and the number of such
contractors actually engaged by the locality or the locality’s prime
contractors, an inference of discriminatory exclusion could arise.
Under such circumstances, the City could act to dismantle the closed
business system by taking appropriate measures against those who
discriminate based on race or other illegitimate criteria. In the extreme
case, some form of narrowly tailored racial preference might be
necessary to break down patterns of deliberate exclusion....Moreover,
evidence of a pattern of individual discriminatory acts can, if supported
by appropriate statistical proof, lend support to a local government’s

determination that broader remedial relief is justified.17

15. 488 U.S. at 491-92.
16.  See Grutter v. Bollinger, 529 U.S. at 336-337 (quotas are not permitted; race must be used in a flexible, non-mechanical
17. 488 U.S. at 509 (citations omitted).
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While strict scrutiny is designed to require clear articulation of the evidentiary
basis for race-based decision-making and careful adoption of remedies to address
discrimination, it is not, as Justice O’Connor stressed, an impossible test that no
proof can meet. Strict scrutiny need not be “fatal in fact”.

C. Establishing a “Strong Basis in Evidence” for a
Minority- and Women-Owned Business Enterprise
Program for the State of Washington

It is well established that disparities in a State’s utilization of Minority- and
Women-Owned Business Enterprises (“M/WBEs”) and their availability in the rele-
vant marketplace provide a sufficient basis for the consideration of race- or gen-
der-conscious remedies. Proof of the disparate impacts of economic factors on
M/WBEs and the disparate treatment of such firms by actors critical to their suc-
cess will meet strict scrutiny. Discrimination must be shown using statistics and
economic models to examine the effects of systems or markets on different
groups, as well as by evidence of personal experiences with discriminatory con-

duct, policies or systems.18 Specific evidence of discrimination or its absence may
be direct or circumstantial, and should include economic factors and opportunities

in the private sector affecting the success of M/WBEs.*

The following are the evidentiary elements courts have looked to in examining the
basis for and determining the constitutional validity of race- and gender-conscious
programs and the steps in performing a disparity study necessary to meet these
elements.

1. Define the State of Washington’s Market Area

The first step is to determine the market areas in which the State of Washing-
ton operates. Croson states that a State or local government may only remedy
discrimination within its own contracting market area. The City of Richmond
was specifically faulted for including minority contractors from across the

country in its program, based on national data considered by Congress.?° The
State must therefore empirically establish the geographic and product dimen-
sions of its contracting and procurement market area to ensure that the pro-

gram meets strict scrutiny. This is a fact driven inquiry; it may or may not be

the case that the market area is the government’s jurisdictional boundaries.’?

18.  Adarand Constructors, Inc. v. Slater, 228 F.3d at 1166 (10th Cir. 2000), cert. granted, 532 U.S. 941, then dismissed as
improvidently granted, 534 U.S. 103 (2001) (“Adarand VII”) (“statistical and anecdotal evidence are appropriate”).

19. Id.

20. Croson, 488 U.S. at 508.
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A commonly accepted definition of geographic market area for disparity stud-
ies is the locations that account for at least 75 percent of the State’s contract

and subcontract dollar payments.?? Likewise, the accepted approach is to ana-
lyze those detailed industries that make up at least 75 percent of the prime

contract and subcontract payments for the Study period.?3

2. Examine Disparities Between M/WBE Availability and the State’s
Utilization of M/WBEs

Next, the study must estimate the availability of minorities and women to par-
ticipate in the State’s contracts and its history of utilizing M/WBEs as prime
contractors and associated subcontractors. The primary inquiry is whether
there are statistically significant disparities between the availability of M/WBEs
and the utilization of such firms.

Where there is a significant statistical disparity between the
number of qualified minority contractors willing and able to
perform a particular service and the number of such
contractors actually engaged by the locality or the locality’s
prime contractors, an inference of discriminatory exclusion
could arise... In the extreme case, some form of narrowly

tailored racial preference might be necessary to break down

patterns of deliberate exclusion.?*

This is known as the “disparity ratio” or “disparity index”. A disparity ratio
measures the participation of a group in the government’s contracting oppor-
tunities by dividing that group’s utilization by the availability of that group, and
then multiplying that result by 100 percent. Courts have looked to disparity

indices in determining whether strict scrutiny is satisfied.?> An index less than
100 percent indicates that a given group is being utilized less than would be
expected based on its availability, and courts have adopted the Equal Employ-

ment Opportunity Commission’s “80 percent” rule that a ratio less than 80

percent presents a prima facie case of discrimination.?®

21.  Concrete Works of Colorado, Inc. v. City and County of Denver, 36 F.3d at 1520 (10th Cir. 1994) (“Concrete Works II") (to
confine data to strict geographic boundaries would ignore “economic reality”).

22.  National Academies of Sciences, Engineering, and Medicine 2010, Guidelines for Conducting a Disparity and Availability
Study for the Federal DBE Program. Washington, DC: The National Academies Press. https://doi.org/10.17226/14346.
(“National Disparity Study Guidelines”).

23.  Id. at pp. 50-51.

24. Croson, 488 U.S. at 509; see Webster v. Fulton County, Georgia, 51 F.Supp.2d at 1363, 1375 (N.D. Ga. 1999).

25. W.H. Scott Construction Co., Inc. v. City of Jackson, Mississippi, 199 F.3d at 218; see also Concrete Works I1, 36 F.3d at
1526-1527; O’Donnell Construction Co., Inc, v. State of Columbia, 963 F.2d 420, 426 (D.C. Cir. 1992); Cone Corp. v. Hills-
borough County, 908 F.2d 908, 916 (11th Cir. 1990), cert. denied, 498 U.S. 983 (1990).

28 © 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

To determine disparity ratios once utilization has been established, the next
step is to calculate the availability of minority- and women-owned firms in the
government’s market area. Based on the product and geographic utilization
data, the study should calculate weighted M/WBE availability estimates of
ready, willing and able firms in the City’s market. This is generally the “Custom
Census” methodology recommended in the National Study Guidelines and
repeatedly approved by the courts. This methodology includes both certified
firms and non-certified firms owned by minorities or women.

The Custom Census involves the following steps: 1. Develop directories of M/
WBEs. 2. Define a subset of business data to establish the availability of all
firms. 3. Merge the directory with the contract data file created during the uti-
lization analysis. 4. Assign race, gender and 6-digit North American Industry

Classification System codes.?’ This analysis results in an overall availability
estimate of the number of ready, willing and able M/WBEs that is a narrowly
tailored, dollar-weighted average of all the underlying industry availability
numbers, with larger weights applied to industries with relatively more spend-
ing and lower weights applied to industries with relatively less spending. The
availability figures should be also sub-divided by race, ethnicity, and gender.

This approach has several benefits. As held by the federal court of appeals in
finding the Illinois Department of Transportation’s program to be constitu-
tional, the “remedial nature of [DBE programs] militates in favor of a method
of D/M/W/SBE availability calculation that casts a broader net” than merely
using bidders lists or other agency or government directories. A broad meth-

odology is also recommended by USDOT for the federal DBE program, which

has been upheld by every court.?®

Other methodologies relying only on vendor or bidder lists may overstate or
understate availability as a proportion of the State’s actual markets because
they reflect only the results of the agency’s own activities, not an accurate por-
trayal of marketplace behavior. Other methods of whittling down availability
by using assumptions based on surveys with limited response rates or guesses
about firms’ capacities easily lead to findings that women and minority busi-
nesses no longer face discrimination (e.g., the Oregon Department of Trans-
portation’s study and the Washington State Department of Transportation’s

26. 29 C.F.R.§1607.4(D) (“A selection rate for any race, sex, or ethnic group which is less than four-fifths (4/5) (or eighty
percent) of the rate for the group with the highest rate will generally be regarded by the Federal enforcement agencies
as evidence of adverse impact, while a greater than four-fifths rate will generally not be regarded by Federal enforce-
ment agencies as evidence of adverse impact.”); see Engineering Contractors Association of South Florida, Inc. v. Metro-
politan Dade County, 122 F3d at 914 (11th Cir. 1997) (“Engineering Contractors II”). This rule is discussed in detail in
Chapter IV.

27.  See National Disparity Study Guidelines, Chapter Ill, pp. 33-34.

28.  See Tips for Goal Setting in the Disadvantaged Business Enterprise (DBE) Program, http://osdbuweb.dot.gov/business/
dbe/tips.cfm.
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2012 study) or are unavailable, even when the firm is actually working on
agency contracts (e.g., the study for the City of Portland, Oregon).

The definition of “capacity” has varied based upon the plaintiff’s particular
point of view, but it has generally meant bonding limits, firm size, firm reve-
nues, and prior experience on agency projects (no argument has been made
outside of the construction industry). As recognized by the courts and the
National Model Disparity Study Guidelines, size and experience are not race-
and gender-neutral variables. Discriminatory barriers depress the formation of
firms by minorities and women, and the success of such firms in doing business
in both the private and public sectors. It is these types of “capacity” variables
where barriers to full and fair opportunities to compete will be manifested.
Factors such as size and experience are also not race- and gender-neutral vari-
ables: “M/WBE construction firms are generally smaller and less experienced

because of discrimination.”%? Capacity limitations on availability would import
the current effects of past discrimination into the model, because if M/WBEs
are newer or smaller because of discrimination, then controlling for those vari-
ables will mask the phenomenon of discrimination that is being studied. In
short, identifiable indicators of capacity are themselves impacted and reflect
discrimination.

Capacity variables should be examined at the economy-wide level of business
formation and earnings, discussed below, not at the first stage of the analysis,
to reduce the downward bias that discrimination imposes on M/WBEs’ avail-
ability and the upward bias enjoyed by non-M/WBEs.

Given that Washington State has not imposed contract goals since the adop-
tion of 1-200, the results of this study present direct and probative evidence of
whether there is a need for any affirmative intervention in the State’s market
areas.

3. Analyze Economy-Wide Evidence of Race- and Gender-Based
Disparities

Analysis of disparities in the rates at which M/WBEs in the government’s mar-
kets form businesses compared to similar non-M/WBEs, their earnings from
such businesses, and their access to capital markets are highly relevant to the
determination whether the market functions properly for all firms regardless
of the race or gender of their ownership.

Business discrimination studies and lending formation studies are relevant and
probative because they show a strong link between the disbursement of public

29.  Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d at 983 (10th Cir. 2003) (“Concrete Works 1V"),
cert. denied, 540 U.S. 1027 (2003) (emphasis in the original).
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funds and the channeling of those funds due to private discrimination. “Evi-
dence that private discrimination results in barriers to business formation is
relevant because it demonstrates that M/WBEs are precluded at the outset
from competing for public construction contracts. Evidence of barriers to fair
competition is also relevant because it again demonstrates that existing M/

WBEs are precluded from competing for public contracts.”3° Despite the con-

tentions of plaintiffs that possibly dozens of factors might influence the ability

of any individual to succeed in business, the courts have rejected such impossi-
ble tests and held that business formation studies are not flawed because they
cannot control for subjective descriptions such as “quality of education,” “cul-

ture” and “religion”.

4, Evaluate Anecdotal Evidence of Race- and Gender-Based Barriers

A study should further explore anecdotal evidence of experiences with dis-
crimination in contracting opportunities because it is relevant to the question
of whether observed statistical disparities are due to discrimination and not to
some other non-discriminatory cause or causes. As observed by the Supreme
Court, anecdotal evidence can be persuasive because it “brought the cold [sta-

tistics] convincingly to life.”31 Testimony about discrimination practiced by
prime contractors, bonding companies, suppliers, and lenders has been found
relevant regarding barriers both to minority firms’ business formation and to

their success on governmental projects.32 While anecdotal evidence is insuffi-
cient standing alone, “[p]ersonal accounts of actual discrimination or the
effects of discriminatory practices may, however, vividly complement empiri-
cal evidence. Moreover, anecdotal evidence of a [government’s] institutional
practices that exacerbate discriminatory market conditions are [sic] often par-

ticularly probative.”33 “[W]e do not set out a categorical rule that every case
must rise or fall entirely on the sufficiency of the numbers. To the contrary,
anecdotal evidence might make the pivotal difference in some cases; indeed,
in an exceptional case, we do not rule out the possibility that evidence not

reinforced by statistical evidence, as such, will be enough.”34

30.
31
32.
33.
34.

Id.

International Brotherhood of Teamsters v. United States, 431 U.S. 324, 399 (1977).
Adarand VIl, 228 F.3d at 1168-1172.

Concrete Works 11, 36 F.3d at 1520, 1530.

Engineering Contractors I, 122 F.3d at 926.

© 2019 Colette Holt & Associates, All Rights Reserved 31



State of Washington Disparity Study 2019

Narrowly Tailoring a Minority-Owned and Women-
Owned Business Enterprise Procurement Program
for the State of Washington

Even if Washington has a strong basis in evidence to believe that race-based mea-
sures are needed to remedy identified discrimination, the program must be nar-

rowly tailored to that evidence.® Programs that closely mirror those of the U.S.

Department of Transportation’s Disadvantaged Business Enterprise program36

have been upheld using that framework.3” The courts have repeatedly examined
the following factors in determining whether race-based remedies are narrowly
tailored to achieve their purpose:

* The efficacy of race-neutral remedies at overcoming identified
discrimination;

e The relationship of numerical benchmarks for government spending to the
availability of minority- and women-owned firms and to subcontracting goal
setting procedures;

* The flexibility of the program requirements, including the provision for good
faith efforts to meet goals and contract specific goal setting procedures;

* The congruence between the remedies adopted and the beneficiaries of
those remedies;

e Any adverse impact of the relief on third parties; and

e The duration of the program.38

Apply Race- and Gender-Neutral Remedies to the Maximum
Feasible Extent

Difficulty in accessing procurement opportunities, restrictive bid specifica-
tions, excessive experience requirements, and overly burdensome insurance
and/or bonding requirements, for example, might be addressed by the State
without resorting to the use of race or gender in its decision-making. Effective
remedies include unbundling of contracts into smaller units, providing techni-

35.  We express no view about whether such a program is permitted under 1-200.

36. 49 C.F.R.Part 26.

37.  See, e.g., Midwest Fence Corp. v. US Department of Transportation, lllinois Department of Transportation, lllinois State
Toll Highway Authority, 840 F.3d at 953 (7th Cir. 2016) (“Midwest Fence II”) (upholding the Illinois Tollway’s program for
state-funded contracts modelled after Part 26 and based on CHA’s expert testimony).

38.  United States v. Paradise, 480 U.S. 149, 171 (1987); see also Sherbrooke Turf, Inc. v. Minnesota Department of Transpor-
tation, 345 F.3d at 971-972 (8th Cir. 2003), cert. denied, 541 U.S. 1041 (2004).

32 © 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

cal support, and developing programs to address issues of financing, bonding,

and insurance, important to all small and emerging businesses.3? Further, gov-
ernments have a duty to ferret out and punish discrimination against minori-

ties and women by their contractors, staff, lenders, bonding companies or
0

others.*
The requirement that the recipient must meet the maximum feasible portion

of the goal through race-neutral measures, as well as estimate that portion of
the goal it predicts will be met through such measures, has been central to the

holdings that the DBE regulations meet narrow tailoring.41

While an entity must give good faith consideration to race-neutral alternatives,
“strict scrutiny does not require exhaustion of every possible such alterna-
tive...however irrational, costly, unreasonable, and unlikely to succeed such

alternative might be... [S]Jome degree of practicality is subsumed in the

exhaustion requirement.”*?

2. Set Targeted Goals

Numerical goals or benchmarks for M/WBE participation must be substantially

related to their availability in the relevant market.*> For example, the DBE reg-
ulations require that the overall goal must be based upon demonstrable evi-

dence of the number of DBEs ready, willing, and able to participate on the

recipient’s federally assisted contracts.** “Though the underlying estimates

may be inexact, the exercise requires the States to focus on establishing realis-

tic goals for DBE participation in the relevant contracting markets. This stands

in stark contrast to the program struck down in Croson.”*>

Goals can be set at various levels of particularity and participation. The State
may set an overall, aspirational goal for its annual, aggregate spending. Annual
goals can be further disaggregated by race and gender.

It is settled case law that goals for a particular solicitation should reflect the
particulars of the contract, not reiterate annual aggregate targets; goals must
be contract specific. Contract goals must be based upon availability of M/

39.
40.
41.
42.
43.

44.
45.

See 49 CFR § 26.51.0.

Croson, 488 U.S. at 503 n.3; Webster, 51 F.Supp.2d at 1380.

See, e.g., Sherbrooke, 345 F.3d. at 973

Coral Construction Co. v. King County, 941 F.2d at 923 (9th Cir. 1991).

Webster, 51 F.Supp.2d at 1379, 1381 (statistically insignificant disparities are insufficient to support an unexplained goal
of 35 percent M/WBE participation in County contracts); see also Associated Utility Contractors of Maryland, Inc. v.
Mayor and City Council of Baltimore, et al., 83 F.Supp.2d 613, 621 (D. Md. 2000) (“Baltimore I”).

49 C.F.R. § 26.45.

Id.
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WBEs to perform the anticipated scopes of the contract. Not only is this legally

mandated,*® but this approach also reduces the need to conduct good faith
efforts reviews as well as the temptation to create “front” companies and
sham participation to meet unreasonable contract goals. While this is more
labor intensive than defaulting to the annual, overall goals, there is no option
to avoid meeting narrow tailoring because to do so would be more burden-
some.

Ensure Flexibility of Goals and Requirements

It is imperative that remedies not operate as fixed quotas.47 Further, firms that
meet the goals cannot be favored over those who made good faith efforts. In
Croson, the Court refers approvingly to the contract-by-contract waivers used

in the USDOT’s DBE program.48 This feature has been central to the holding
that the DBE program meets the narrow tailoring requirement.49

Review Program Eligibility Over-Inclusiveness and Under-
Inclusiveness

The over- or under-inclusiveness of those persons to be included in a program
is an additional consideration, and goes to whether the remedies truly target
the identified. The “fit” between the problem and the remedy manifests in
three ways: which groups to include, how to define those groups, and which
persons will be eligible to be included within those groups.

The groups to include must be based upon the evidence.”® Therefore, reme-

dies should be limited to those firms that have suffered actual harm in the

market area.”?

Next, the DBE Program’s rebuttable presumptions of social and economic dis-
advantage, including the requirement that the disadvantaged owner’s per-
sonal net worth not exceed a certain ceiling and that the firm must meet the
Small Business Administration’s size definitions for its industry, have been cen-

46.  See Sherbrooke, 345 F.3d at 972; Coral Construction, 941 F.2d at 924.

47.  See 49 C.F.R 26.43 (quotas are not permitted and setaside contracts may be used only in limited and extreme circum-
stances “when no other method could be reasonably expected to redress egregious instances of discrimination”).

48. 488 U.S. at 508; see also VII, 228 F.3d at 1181.

49.  See, e.g., Sherbrooke, 345 F.3d. at 972.

50.  Contractors Association of Eastern Pennsylvania v. City of Philadelphia, 6 F.3d 990, 1007-1008 (3rd Cir. 1993) (“Philadel-
phia II”) (strict scrutiny requires data for each minority group; data was insufficient to include Hispanics, Asians or Pacific
Islanders or Native Americans).

51.  H. B. Rowe Co. v. Tippett, 615 F.3d 233, 254 (4th Cir. 2010) (“[T]he statute contemplates participation goals only for
those groups shown to have suffered discrimination. As such, North Carolina’s statute differs from measures that have
failed narrow tailoring for overinclusiveness.”).
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tral to the courts’ holdings that it is narrowly tailored.”? Further, anyone can

challenge the disadvantaged status of any firm.>3

Finally, the policy question of the level of specificity at which to define benefi-
ciaries must be addressed. Approaches range from a single M/WBE goal that

includes all racial and ethnic minorities and non-minority women,>* to sepa-

rate goals for each minority group and White women.>>

5. Evaluate the Burden on Third Parties

Failure to make “neutral” changes to contracting and procurement policies
and procedures that disadvantage M/WBEs and other small businesses may

result in a finding that the program unduly burdens non-M/WBEs.”® However,
“innocent” parties can be made to share some of the burden of the remedy for

eradicating racial discrimination.®’ The burden of compliance need not be
placed only upon those firms directly responsible for the discrimination. The
proper focus is whether the burden on third parties is “too intrusive” or “unac-
ceptable”.

Burdens cannot constitute mere speculation by a pIaintiff.58 “Implementation

of the race-conscious contracting goals for which TEA-21 provides will inevita-
bly result in bids submitted by non-DBE firms being rejected in favor of higher
bids from DBEs. Although this places a very real burden on non-DBE firms, this

fact alone does not invalidate TEA-21. If it did, all affirmative action programs

would be unconstitutional because of the burden upon non-minorities.”>?

Narrow tailoring does permit certified firms acting as prime contractors to
count their self-performance towards meeting contract goals, if the study finds

52.

53.
54.
55.
56.

57.

58.

59.

Sherbrooke, 345 F.3d at 973; see also Grutter, 539 U.S. at 341; Adarand VI, 228 F.3d at 1183-1184 (personal net worth
limit is element of narrow tailoring); cf. Associated General Contractors v. City of New Haven, 791 F.Supp. 941, 948 (D.
Conn. 1992), vacated on other grounds, 41 F.3d 62 (2nd Cir. 1992) (definition of “disadvantage” was vague and unre-
lated to goal).

49 C.F.R. §26.87.

See 49 C.F.R. §26.45(h) (overall goal must not be subdivided into group-specific goals).

See Engineering Contractors Il, 122 F.3d at 900 (separate goals for Blacks, Hispanics and women).

See Engineering Contractors Assoc. of South Florida, Inc. v. Metropolitan Dade County, 943 F.Supp. 1546, 1581-1582 (S.D.
Fla. 1996) (“Engineering Contractors I”) (County chose not to change its procurement system).

Concrete Works 1V, 321 F.3d at 973; Wygant v. Jackson Board of Education, 476 U.S. at 280-281 (1986); Adarand VI, 228
F.3 at 1183 (“While there appears to be no serious burden on prime contractors, who are obviously compensated for
any additional burden occasioned by the employment of DBE subcontractors, at the margin, some non-DBE subcontrac-
tors such as Adarand will be deprived of business opportunities”); cf. Northern Contracting, Inc. v. lllinois Department of
Transportation, 2005 U.S. Dist. LEXIS 19868 (Sept. 8, 2005) (“Northern Contracting II’) at *5 (“Plaintiff has presented lit-
tle evidence that is [sic] has suffered anything more than minimal revenue losses due to the program.”).

Rowe, 615 F.3d at 254 (prime bidder had no need for additional employees to perform program compliance and need
not subcontract work it can self-perform).

Western States, 407 F.3d at 995.
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discriminatory barriers to prime contract opportunities and there is no
requirement that a program be limited only to the subcontracting portions of
contracts. The DBE program regulations provide this remedy for discrimina-

tion against DBEs seeking prime work,?% and the regulations do not limit the

application of the program to only subcontracts.®! The trial court, in upholding
the lllinois DOT’s DBE program, explicitly recognized that barriers to subcon-
tracting opportunities affect the ability of DBEs also to compete for prime work
on a fair basis.

This requirement that goals be applied to the value of the
entire contract, not merely the subcontracted portion(s), is not
altered by the fact that prime contracts are, by law, awarded to
the lowest bidder. While it is true that prime contracts are
awarded in a race- and gender-neutral manner, the Regulations
nevertheless mandate application of goals based on the value
of the entire contract. Strong policy reasons support this
approach. Although laws mandating award of prime contracts
to the lowest bidder remove concerns regarding direct
discrimination at the level of prime contracts, the indirect
effects of discrimination may linger. The ability of DBEs to
compete successfully for prime contracts may be indirectly
affected by discrimination in the subcontracting market, or in
the bonding and financing markets. Such discrimination is
particularly burdensome in the construction industry, a highly
competitive industry with tight profit margins, considerable

hazards, and strict bonding and insurance requirements.62

6. Examine the Duration and Review of the Program

Race-based programs must have duration limits. A race-based remedy must

“not last longer than the discriminatory effects it is designed to eliminate.”®3

The unlimited duration and lack of review were factors in the court’s holding
that the City of Chicago’s M/WBE Program was no longer narrowly tailored;

Chicago’s program was based on 14-year-old information, which while it sup-
ported the program adopted in 1990, no longer was sufficient standing alone

to justify the City’s efforts in 1994.%% How old is too old is not definitively

60. 49 C.F.R.§26.53(g) (“In determining whether a DBE bidder/offeror for a prime contract has met the contractor goal,
count the work the DBE has committed to perform with its own forces as well as the work that it has committed to be
performed by DBE subcontractors and suppliers.”).

61. 49 C.F.R.§26.45(a)(1).

62. Northern Contracting I, 2005 U.S. Dist. LEXIS 19868 at 74.

63.  Adarand Constructors, Inc. v. Pefia, 515 U.S. at 238 (1995) (“Adarand III").

64.  Builders Association of Greater Chicago v. City of Chicago, 298 F.Supp.2d at 739 (N.D. Ill. 2003).
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answered,® but governments would be wise to analyze data at least once
every five or six years.

In contrast, the USDOT DBE Program’s periodic review by Congress has been

repeatedly held to provide adequate durational Iimits.GGSimiIarIy, “two facts
[were] particularly compelling in establishing that [North Carolina’s M/WBE
program] was narrowly tailored: the statute’s provisions (1) setting a specific

expiration date and (2) requiring a new disparity study every 5 years.”®’

65.  See, e.g., Associated General Contractors of Ohio, Inc. v. Drabik, 50 F.Supp.2d 741, 747, 750 (S.D. Ohio 1999) (“Drabik I"")
(“A program of race-based benefits cannot be supported by evidence of discrimination which is now over twenty years
old.... The State conceded that it had no additional evidence of discrimination against minority contractors, and admit-
ted that during the nearly two decades the Act has been in effect, it has made no effort to determine whether there is a
continuing need for a race-based remedy.”); Brunet v. City of Columbus, 1 F.3d 390, 409 (6th Cir. 1993) (fourteen-year-
old evidence of discrimination “too remote to support a compelling governmental interest.”).

66.  See Western States, 407 F.3d at 995.

67. Rowe, 615 F.3d at 253.
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I1l. THE STATE OF WASHINGTON’S
CONTRACTING EQuUITY
POLICIES

This chapter first describes the State of Washington’s contracting equity policies. We
next present the results of our public meetings and interviews with business owners
and stakeholders regarding these policies and their experiences in seeking State prime
contracts and associated subcontracts. Finally, we present comments and suggestions
from State staff with contracting and procurement responsibilities.

A. The State of Washington’s Contracting Equity
Policies

Washington State government is committed to inclusion and diversity in its con-
tracting and procurement activities. The State has created the Washington State
Office of Minority Women’s Business Enterprises (“OMWBE”). The agency’s mis-
sion is to “promote equity and increase participation in public contracting and pro-
curement for small businesses owned by minorities, women and disadvantaged
persons through education and certification”. This is accomplished through a
comprehensive certification process and education. OMWABE certifies small busi-
nesses owned by women, minorities, and socially and economically disadvantaged
persons to facilitate their participation in public contracting and procurement.
OMWSBE has an Advisory Committee that includes leaders who represent the
interests of minority and women small business owners throughout the State.
OMWRBE tracks spending with certified firms and prepares reports for the Gover-
nor, legislature and the public. In addition to certification, education and outreach
functions, OMWBE publishes agency supplier diversity plans.

The Office has approximately 20 full time staff positions and a biennial budget of
approximately $4.5 million. There is a Director and three Assistant Directors. The
great majority of staff are devoted to certification and compliance.

To be certified as an MBE, WBE or M/WBE, a business must be:
e A for-profit business.

e Licensed to do business in Washington.
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e A small business according to U.S. Small Business Administration size
standards.

* Able to perform the services necessary to fulfill the contract.
Eligible owner(s) must:

* Be female, African American, Hispanic American, Native American, Alaska
Native, Asian American, or Pacific Islander. Other individuals may be found to
be socially and economically disadvantaged on a case-by-case basis.

e Bea U.S. Citizen or permanent resident.
e Own at least 51 percent of the business.
e Control managerial and day-to-day operations.

The applicant bears the burden of proof of eligibility by a preponderance of the
evidence. Applications are to be processed within 45 calendar days.

OWMBE has developed a manual and other documents to explain and guide appli-
cants through the certification process.

Approximately 2500 firms are certified .68

Agencies, educational institutions, local governments and prime contractors use
the OMWABE’s online directory to find certified firms with business descriptions
that match the goods and services they want to purchase.

OMWABE also conducts targeted outreach to match public entities’ and prime con-
tractors’ purchasing or contracting needs with certified firms.

OMWABE’s website lists bid opportunities and relevant events, available free train-
ing through partners, announcements, and information on a variety of other
resources. OMWABE provides extensive information, including a Small Business
Guide that provides help with planning, starting and running a business; certifica-
tion facts and checklists; definitions and links about money and loans; surety bond
education and programs; and video tutorials. OMWABE also utilizes email blasts to
certified firms and social media to provide news, information and notice of bid
opportunities.

The OMWBE website provides information about “Alternative Financing
Resources”. It lists links to lending resources websites and FAQs regarding micro-
loans; peer to peer lending; merchant cash advances; invoice factoring or accounts
receivable financing; purchase order financing; crowdfunding; equipment loans;
inventory loans; asset-based loans and loan terms.

68.

OMWSBE FY 2017 Annual Report.

40
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Washington State operates a Linked Deposit Loan Program (“LDP”) to assist small
and certified firms to obtain working capital. Enacted in 1993, the program links
the deposit of State funds to loans made by participating financial institutions to
qualified minority- and women-owned businesses. The deposit of State funds is
made at below market rates. The savings are then passed on by the bank to the
Linked Deposit borrowers in the form of an interest rate reduction not to exceed
two percent. Any business-related loan carried by a certified firm, and made by a
participating lender, is eligible for enrollment in the program. The LDP allows a
certified firm to receive an interest rate reduction on existing business loans made
by a participating lender. Qualifying loans include lines of credit; financing of
accounts receivable; working capital; equipment purchases; real property acquisi-
tion; and other business-related financing. There is a $1,000,000 per-loan maxi-
mum but no limit on the number of loans a firm may have. The loan term may be
up to 10 years. Firms must satisfy their bank's financing/loan criteria. The LDP is
not a loan or loan guarantee, and the State cannot help a firm obtain a business
loan.

Some agencies have recently begun to implement the B2GNow data collection and
monitoring system to assist with certification management; outreach; and compli-
ance.

The Department of Veterans Affairs certifies businesses owned by veterans. Eligi-
bility requires only that the owner be a veteran, defined as having received an
honorable discharge or discharge for medical reasons with an honorable record or
be an active duty or reserve member of any branch of the armed forces; the vet-
eran must own and control at least 51 percent of the applicant firm; and the enter-
prise must be incorporated in the State of Washington or have its principal place
of business in Washington if not incorporated. State agencies are to do five per-
cent of their purchasing with VBEs. VBEs are also eligible for the Veteran Linked
Deposit program, which operates similar to the Linked Deposit program for other
firms. The Department also provides links to services for VBEs on its website.

The Department of Enterprise Services (“DES”) offers online self-certification for
small businesses.

Another race- and gender-neutral measure implemented by the State is the

“Direct Buy” contracting method.®? Agencies are authorized to purchase goods
and services up to a cost of $10,000 (excluding sales tax) directly from a vendor
and without competition. In addition, agencies are authorized to purchase goods
and services up to a cost of $13,000 (excluding sales tax) directly from a vendor
and without competition if the purchase is being made from a microbusiness,
minibusiness, or small business. Agencies must use existing “master contracts”
before engaging in direct buy. Only when a master contract cannot meet an

69. RCW 39.26.125, Department of Enterprise Services policy 125-03.
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agency’s need is direct buy permitted. Agencies are “encouraged” to buy from M/
WBE; however, they may not unbundle a purchase to use direct buy “to avoid
using a competitive process”.

In 1998, Washington voters approved Initiative 200 (“1-200”), codified as RCW
49.60.400. The Initiative provides: “The State shall not discriminate against, or
grant preferential treatment to, any individual or group on the basis of race, sex,
color, ethnicity, or national origin in the operation of public employment, public

education, or public contracting.”7O It then includes a number of clarifications,

exceptions, and other provisions.71 The Washington Supreme Court has con-
strued the statute to “prohibit reverse discrimination where race or gender is used

by government to select a less qualified applicant over a more qualified appli-

Cant” 72

Business Owners’ Experiences with Obtaining State
of Washington Prime Contracts and Subcontracts

To explore the experiences of business owners seeking work on State prime con-
tracts and associated subcontracts and the effectiveness of the efforts of OMWBE
and the State’s race- and gender-neutral measures, we received input from 252

individuals.”3 Quotations are indented and have been edited for readability. They
are representative of the views expressed during the interviews.

Most M/WBEs reported it is extremely difficult to obtain work on State projects.
Without M/WBE contract goals, firms receive little work.

[The general contractors] would just bluntly tell me, “It's not
mandatory, so we're just gonna use the same old guys that we've
always used to do the hauling on these projects”.

There's no condition of award on the State level so it's just a waste of
time.

[Large prime contractors] don't do business with us except for the fact
that they get credit because we're OMWRBE certified [for federally-
funded contracts].

The voluntary goal is a fallacy. It's just there just to make us feel good,
but it's just a waste of time.

70. RCW 49.60.400(1).
71.  RCW 49.60.400(2)-(10).
72. Parents Involved in Community Schools. v. Seattle School District 1, 149 Wn.2d 660, 689-90, 72 P.3d 151 (2003).
73.  Thisincludes the public meeting, stakeholder sessions, business owner in person interviews and business owner tele-
phone interviews.
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The experience with voluntary goals is they will not be successful.

There's no incentive or penalty for not meeting goals anyway. They're
just kind of like, to me a political feel good kind of process, that shows
that we're doing our minority thing.

It's a voluntary goal. They don't do outreach to the community, small
and diverse businesses.

At the end of the day, ethnic minority firms ... are still at the very
bottom with no work at all and no hope for growth.

Certification as a M/WBE by the State was reported to confer few benefits, espe-
cially in relation to the time required to go through the process.

There was no benefit even if they are a minority contractor. There's no
benefit to going through that hassle.

There's no connection between [being certified by OMWBE] and
actually getting work.... OMWB is there only to make a list and we have
that many businesses, but they don't really advocate for us.

| haven't really seen the benefits.... | do get phone calls, but | feel like
my calls are more just to meet their GFE, their Good Faith Effort. We
called a minority contractor. We've done our due diligence.... I've just
got to build my business. I'm not relying on these programes.

We pay all of our money to provide for this certification that does us
absolutely no good.

Is there a real reason to continue that certification program if there
aren't gonna be any goals, if there aren't gonna be any direct services?

It's not been helpful for me in any way, shape or form, and now I'm
beginning to wonder if it is hurtful.

Some M/WBEs felt that certification was actually a detriment because it can be
viewed by other firms and agencies as a stigma.

[There are some] minorities that have thought that getting
certifications for the DBE and MBE were stigmas.... Our challenge is
how do you get in the door to show your capabilities if you don't have
the certifications that's going to help? So, it's a two-edged sword.

[Certification] itself is a stigma.

| found out real quick not even to mention the program or that I'm
certified.

[Being a certified firm in and of itself] has been [a stigma] for us.
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Once we became certified, we found that the ability to gain contracts
has slowed down a little bit because then people don't, especially |
think in the agency aspect of it, like staff, they see certification as in,
“Oh, they're just using the color of their skin to try and get a contract,”
as opposed to, “Let's dig into their experience.”

It took ten years to get certified, and then sometimes as we push to get
some of that work, sometimes our certification almost seems to hurt
us.... We just want to get to the table.

Long established firms recounted the negative impact of Initiative 200 (“I-200”).

We had the ability because of the goals that were in place to get pulled
onto projects simply because we were certified, and so my larger firm
that | used to work with, the only incentive they had to pull me back on
was really that they needed to make that goal on a particular project,
and that was the situation for the first, | don't remember how many
years it was until [-200 was enacted.... I've been working at it long
enough that | will get phone calls just because they know what | can do,
and they value the work that | do. That wouldn't have happened when
| first started out, so we really needed those goals.

Prior to I-200, so we had State goals, you know? Literally people were
knocking on my door, my phone was blowing up, “Can you be on our
team?” Our business expanded quite well under that. Ever since 1-200
went away, since the 1-200 and all the goals went away, our State
participation and local agency participation has gone down.

The opportunities dried up, virtually overnight [upon adoption of I-
200].

[The impact of I-200 was] huge.

[After 1-200] there's no incentive [to utilize M/WBEs] here in
Washington.

Similar effects were reported by White women after the implementation of a
waiver by the Washington State Department of Transportation that dropped this
group for credit towards meeting contract goals in the Disadvantaged Business
Enterprise program for federally-assisted transportation contracts.

My work loss has probably been in excess of 50 percent since [White
women were no longer eligible for DBE credit on WSDOT jobs]. So, |
need that work to survive, my employees need that work to survive
and it's drying up fast.
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Turning to the efficacy of various race- and gender-neutral measures, the recent
requirement on some contracts that bidders provide Inclusion Plans was seen as
ineffective.

As soon as they get that contract, [despite their Inclusion Plans] they
just say, “Oh you know what, [name]? We're going to self-perform
that.” There has to be consequences for changing the execution of the
contract once the contract has been signed.

People have to work in their own self-interest, and if they know there
are no consequences for not complying to the rules that you're trying
to develop, it won't make any difference.

What's going on right now with the Inclusion Plan is not very effective,
because there is no real enforcements or oversights to ensure that the
agencies or the primes are utilizing properly their small businesses.

When [M/WBES] do get a contract, whether they get a small portion or
a large portion, then the agency sometimes doesn't follow through on
the total amount of the contract.

The State of Washington has no system for accountability or people
taking these things seriously to make these goals happen.

I'm looking for enforcement.

Many owners and stakeholder representatives stated that it is difficult to access
information about State contracting opportunities.

One of the main problems is information.

By the time we find out the information, it's too late to apply for those
contracts.

Make sure that the word gets out, in a timely fashion, to the right
places.

Make it transparent enough. We're not asking [for a contract] to be set
aside for us, but we'd like to know about it in time to be competitive on
that project.

At the federal level, | can dig up and do market research and find out
who has won contracts, at what price, when. | can find all that. But at
the State level, | can't find anything ..[other than] State master
contracts .... | don't know how to find just purchases.

We need [information] to be able to compete off the reservation in
these other industries [beyond gaming, cigarettes and fuel sales].
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We have a very small reservation. We have approximately 800
members. There's all of this WSDOT or State work going on right in our
neighborhood ... that we have no chance of getting any part of that
work. A good example is the I-5 work that's going on from Mounts
Road up through DuPont there. | don't know that we even knew that
project was coming up, just all of a sudden there's contractors out
doing that work. We had no opportunity to participate.

| don't know why they can't just do an award notice on WEBS. WEBS is
the system where they post the notice, why can't they do a follow up
award notice who they bid it to? Who won it?

State contracting personnel were reported to prefer large firms and often rejected
small firms and M/WBEs to reduce perceived risk.

People want to go with the least risk.

[There is] an institutional bias against small business, primarily due to
risk and various perceptions of risk.

A common observation was that informal networks negatively impact minorities
and women.

| don't golf. I'm not taking you to dinner, I'm not taking you to drinks,
and I'm not paying for your golf. I'm here to do your contract, I'm here
to do your business work the very best that | can do it and it shouldn't
matter who | am.

Most people prefer to work with people they know, they have
relationships with. | don't necessarily think they pick their own race or
something, but | do believe that if you don't have a relationship, then
you don't have a job.

That's also human nature, the familiarity.
Prime contracts were especially difficult to obtain.

There’s no opportunity for us, listed as a small business, to gain
experience with that agency, which would then help us in the future
position to actually make a prime on one of those contracts. That
barrier to getting into working directly for State agencies is really high,
almost to the point where we'll no-go a decision to go after working for
a State agency versus going after some transit project, which has DBE
goals, or working on a WSDOT project, which has DBE goals, because
that gets us an entry point and makes us more attractive for those
agencies to hire us as a subconsultant, and then helps build our
resume.
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We have a limited budget and we can't compete against those large
primes that have been working for those agencies for years. |It's
impossible.... Quality is what delivers us and keeps us moving forward.
So, we try to focus on that.

The system seems rigged to favor the large firms.

If you have a contractor in mind that you want to hire, do not waste my
time by putting something out there on WEBS that | put 40 or 60 hours
of valuable time in to bid on only to have no chance in the world of
getting in.

The perception is that if you've got one huge company team, that's way
better than a team of small business owners.

The timelines were insanely compressed and it was completely
unrealistic. These RFPs are being written in such a way to also block
small business from applying.

Many interviewees mentioned the size and complexity of State projects as major
barriers to participation by small firms in any role. “Unbundling” contracts was
one method to increase opportunities for smaller firms.

They could break contracts up from the beginning.
The State has to be serious about breaking projects down

Package it in such a way that small businesses could get some traction
because | cannot go after something that's a million dollars worth of
engineering work.

Why not send out smaller projects to a new firm to see how it goes?
Otherwise you're never gonna get any new businesses. It'll always be
the same three firms.

Experience, bonding, insurance, financial status and other contractual require-
ments pose barriers to small firms’ participation on State contracts.

Past performance, does weigh a lot in getting a contract.... Try to get
some equivalent in commercial [building construction].

The fact that your firm did ten of these jobs doesn't have anything to
do with the seven people still in the office who may or may not
participate on any of those.

One of the biggest areas in construction where you can help small
businesses is just keep them bonded.
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Insurance requirements almost seem like a back door for eliminating
small contractors, because they make the insurance limits so high,
without any promise of business.

It would be awesome if the State had a specific type of loan program
that was based on the value of the contract because there's a lot of
factoring lenders out there that are taking advantage of [small firms].

[Prime firms agreed that M/WBEs and small firms need] access to
capital.... Maybe a loan program [is the answer].

The State’s highly decentralized procurement systems pose additional challenges
to M/WBEs and small firms.

One of the things that they have to do is that one, they have to
decentralize the procurement process [because] everybody can buy
whatever they want to buy from whomever they want to buy. Until
they put a methodology and a process in place that says everything will
be procured through the procurement office with guidelines,
parameters, policies, everybody is going to continue to buy from their
next door neighbor, from their friend, from everybody that they know.
There is not going to be any sort of stringent application of
understanding whether it's best value that they're procuring or is the
State of Washington just spending money without really understanding
what this looks like. Until they centralize procurement, they won't be
able to understand the value that minority businesses bring to the
procurement process.

As a small firm, you don't have the marketing staff that will be chasing
32 different roster programs for your 32 or 33 agencies.... One central,
one-stop-shopping procurement | think would be great for the small
firm.

Depending on which department you're working with, the rules are
different.

The Department of Transportation, they have one set of rules. And
then other parts of the State have another set of rules. It gets
confusing to people depending on who they're dealing with.

It's all over the place. That's hard. You really have to look around and
find the right person.

Antiquated procurement systems within this decentralized structure pose further
burdens.
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We really need to streamline the contracting process. | have a couple
of Neanderthal [State] customers. Sweet, wonderful folks, but they're
stuck in physical signatures on contracts.

Outreach activities to connect M/WBEs and small firms with State contracting staff
and prime vendors was one suggestion to increase opportunities.

Maybe there could be a couple of activities to invite both big firms and
small firms together. | know that in the past, the Port of Seattle has
been hosting yearly events together.

Just yesterday we had a contractor exchange program, where it was,
we had 20 big general contractors in Lynnwood, Washington, meet
with minority firms, disadvantaged firms, and they exchanged cards.
They met, they interviewed. | think the State could facilitate those
[meetings].

They need some targeted outreach to the A[rchitecture] E[ngineering]
community in particular.

[WSDOT has] a really great outreach program where they invited firms,
small firms to come and meet with all of their staff. And there were
also big firms there too. | had a little booth and the WSDOT people
came up and talked to me a lot and introduced me to more WSDOT
people and the primes saw that, saw that that networking was
happening, so | got on some big teams.

One participant cautioned that these events do not necessarily lead to work.

| had attended the Port of Seattle's annual yearly event after-hours,
four or five times, and | could chat with them for a long time. Butin the
end after that nice friendly chat, there is just no second or next phase.
| stopped going to attend those events now, because it's just not
meaningful for us.

Many small firms and some large contractors suggested technical support to do
business with the State.

Quite a few of the people don't have a really strong knowledge base,
and they don't have the resources available to them to be able to
pursue the contracts.... Itis not an easy venue to go into, working with
the government.

| never got any direction [on how to do business with the State after |
was certified].

Not only having access to the information, but helping somebody learn
how to navigate that, is just, it's crucial, it's vital.
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There's so much obstacle that we have to go through, and yet there is
no system to assist them... [We need] better services from the State
perspective dealing with immigrant or minority business.

[The State should provide] on-demand training videos.

There are a lot of different systems to work through. And | don't think
we have a good idea of what those systems are. So, if there was
someone who could help us identify what systems we need to be
looking at to identify the RFPs, that we should bid on, that would be
great.... [We need training on] what business practices do | need to put
in place before I'm actually doing business, to make sure I'm doing it
correctly.

When to hand over the bookkeeping to an accountant, to someone
else or hire someone to do the bookkeeping, just those logistics. A lot
of people need that kind of help. A good evaluation program, making
sure that every employee of yours has a job description, that you have
predictive evaluations, that kind of stuff. Just employee incentives,
how to motivate employees, how to retain employees.

Provid[e] that nonprofit technical support that oftentimes a lot of tribal
members need and are not able to access in major cities given where
they're at.

Several owners had positive experiences with the Procurement Technical Assis-
tance Centers funded by the U.S. Department of Defense and other agencies, and
suggested the State leverage its resources to partner with these entities.

I'd love to see some State support. The State of Oregon, for example,
funds their PTAC 50 percent.

There's the PTAC.

Thank you to PTAC because there are groups that have been very
helpful that we have found along the way.

Other agencies and even some large national prime firms have provided useful
training and assistance.

The University of Washington has the consulting and business
development center. There's a group called the Business Growth
Collaborative, and it's a nominal fee. They also have scholarships
available.

[Name] had the BOOST program. | went through that. It was like, |
don't know, ten classes after work. That was really helpful. | mean
even though we had done commercial work and | was familiar with a
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lot of it, it really made things make sense to hear it from the G[eneral
Clontractor]’s side of things, and why they did things the way that they
did things. That helped us a lot | think with business development and
to not be too annoying as a new sub doing public work.

A mentor-protégé program was one possible enhancement to support small firms.
Mentoring is a big thing.

[There are] a lot of G[eneral Cl[ontractor]s or primes that would come
and help out.

One of the things that | think is always helpful for a small business is
some sort of mentoring program.

Maybe you need a mentor-protégé program for every industry.

A robust mentor-protégé [program] would help small businesses if the
State set it up in a way so that it was trackable and measurable so that
if you as a mentor participate and you don't perform, there's gonna be
some consequences.

M/WBEs almost universally recommended the adoption of an enforceable race-
and gender-conscious program to remedy the effects of discriminatory barriers.

Mandated goals and maybe set aside contracts like in the federal
world.

Where it's actually enforced, everybody's conscious of it. And if they
meet a competent woman, they will be like, “Give me your card. | will
pass it on. We need to work with you.”

Some non-M/WBEs and trade association representatives disagreed.

[Name] experience has been that the most effective approach is to
make emerging businesses successful through outreach, training,
public policies that grow their capacity, not by imposing heavy handed
mandates.

Everybody's paying a premium to make sure that they meet the quota
[in a program that sets contract goals such as the Disadvantaged
Business Enterprise program for federally-assisted transportation
contracts administered by the Washington State Department of
Transportation]74, and, oftentimes, the subcontractor that they're
using cannot handle the amount of work that they've got. So, in my

opinion, all of these quotas and everything are a problem. | think that

74. 49 C.F.R. Part 26.
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it ought to all just be merit-based. | do not see any discrimination
based on race, or sex, or whether or not you're a veteran. | think that
this industry needs quality people, and everybody's willing to give
everybody a shot as long as they present themselves competently. |
don't think set-asides are what we need to do.... A lot of the woman-
and minority-owned firms are so maxed out right now, they'd probably
appreciate a little bit of relief.

Another or additional approach would be to adopt a small business target market
or “set-aside” program, whereby small firms on a race- and gender-neutral basis
would compete against each other for specified contracts.

It's an apple to apple competition.
| would be interested in a small business setaside.
it's a very good idea to have a setaside for small businesses.

The project was put out for a certified small business only [by another
government], so we got the opportunity to do this project, to get to
know the decision-makers. Because of that project, | got the
opportunity to team up with a prime consultant to pursue the project.
Without the small business only project, | wouldn't have the chance, so
| am very supportive of this idea.

Small business setasides are good. On the federal side we see that a
lot.

C. State Staff Experiences with Contracting and
Procurement Policies

In addition to business owner and stakeholder group representatives, we inter-
viewed State staff (selected by the State) with contracting and procurement
responsibilities to solicit their experiences and recommendations for greater inclu-
sion and diversity.

Several officials described their frustration in finding qualified certified firms.
Many stated that M/WBEs fail to register in Washington’s Electronic Business Solu-
tion (“WEBS”), the State’s on-line procurement portal.

Vendors out there that are interested in getting work through the State
are encouraged to sign up and they get to choose their own
commodity codes.... We always encourage them to sign up in WEBS for
whatever commodity codes they choose, because that's our primary
means of getting the word out to those potential bidders. So, the
barrier is, that | don't know how an entity like DES would encourage

52 © 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

small, minority businesses to sign up for WEBS. We don't control that
here at [agency], and | don't think the other agencies control that
directly.

[OMWRBE] should be making it a requirement that those vendors that
are now certified firms [get] registered in WEBS.

We advertise a lot of the commodity codes. So, if they're registered in
there then that would give them more of a chance to be able to go to
bid on all that kind of stuff.

More information for State contracting staff was suggested.

We need easy access to resources and information about how to do
outreach, how to unbundle, how to give notice to whom and how and
what to do about the master contracts for office supplies, etc.

[We need] more detailed definitions that we can search on of what
they can provide [on the OMWABE site].

A coordinated State effort to build some tools that make it easier to
identify diverse vendors... We've been focusing more on small
business right now than trying to push business to women and
minorities because it's just been so difficult for us to operationalize
that.

It's one thing for construction, where it's maybe more [information in
the State’s database], there's more detail in there because of the DBE
program, but a lot of the other areas, the information on the
certification websites about the specific need you might have, a lot of
that information for goods and services isn't clear enough on the
website, or on the business's website.

Outreach events for specific industries was one method suggested to increase
information available to contracting officials.

[Do] an event every two, twice a year, that was industry specific, where
purchasers and end users could meet businesses, so when the need
came up, they knew that right fit. Kind of like speed dating, where you
kind of know who's in the right bucket, you kind of have your Rolodex,
and then you're not connecting with people who aren't a fit, and just
creates frustration on both sides.

State projects often have short lead times, which makes it difficult for small firms
to respond in a timely manner.

A big barrier, which is early notice for small businesses. A lot of times
on the internal procurement, what I'm hearing is that there's a very
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short turnaround between when the procurement professional
receives notice of the need, and when it has to be posted. There's
pressure for the procurement professional to give more notice, but the
procurement professional's saying, “I can't do it any faster.”

It's a short time window, and | don't have time, so we're not going to
do the outreach, we're not going to do the pre-conference, we're not
going to invite other people that we don't know to come participate.

Contracting forecasts would help to alleviate this problem.

So, the only way that really notice can be provided is that early
budgeting procurement planning by the end user, manager, division of
the need for work.

If we change our model, we're more secure about our budget and
we're secure about the project expectations going in, and the
solicitation identifies a really clear project plan, really clear budget
release dates for releasing money, then small businesses can play.

Contract size, complexity and timelines create obstacles to utilizing M/WBEs and
small firms.

We're always trying to look at saving money and that typically is doing
larger, broader, more encompassing contracts that down the road, if
we have to add components on, it tends to cost more when you do it
that way, piecemeal.

We got advice from our oversight agency, DES to say, “Look at the
whole approach of a project.” Which tends to make them larger, which
tends to not favor small businesses.

There was another conflict that was identified frequently, and that is
the concept between saving the State resources, whether it's money or
time, and utilizing diverse vendors, because diverse vendors tend to be
smaller companies... The time it takes to manage the contract is more
extensive because you've got more of them.

We don't know the market by geography, and we don't have time to
learn that, so we're just going to do statewide.

Sometimes the contracts are so complex and they have so many
bundled services included in them that a smaller diverse business just
cannot meet those requirements. So, we're really eliminating or
creating a barrier by creating such a large contract. We're saying that
this one contractor can provide everything. We're really doing the
smaller businesses a disservice by creating a contract there's no way
they can fill.
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Insurance and surety bonding requirements can discourage or eliminate small
firms.

We purposely brought [certified firms] in because this is a low risk
procurement, but then the contracts officers, they don't have either
authority or knowledge on how to modify the boilerplate. The
boilerplate's written at the highest risk level. That's an immediate
barrier. Because procurement's very time sensitive, there often isn't
the time to adjust it for the case. A lot of times, the small businesses
just back([s] right out, at that point. Which is disappointing, because
they went through truth building certification, enroliment, and they
know they can do the work, but this insurance thing is in the way, or
risk transfers in the way.

Maybe the State could develop a bonding financing program for small
businesses that would be quicker than the [U.S.] S[mall] B[usiness]
A[dministration]’s program.

The use of statewide “master contracts” reduces opportunities for diverse and
small businesses.

Agencies primarily rely on those contractors, contracts, and the DES
master contract, and that's a barrier for minorities, so there's a
disconnect, significant disconnect there.

We have a DES policy that says we're supposed to be using master
contracts whenever available. That kind of limits us on some
procurements as far as the vendor pool that's available because those
have to have a bid on a master contract with DES to be selected as a
vendor to provide that service. So, that's one way that DES, with their
policies, current policies are pushing us towards, is to say, “Hey, we
invested this time and effort in master contracts. Use them if it's
available to get the goods or services that you need.”

Many contracting staff were wary of trying to “unbundle” contracts to facilitate
certified and small business participation.

We have to be really careful when we consider unbundling

Unbundling is something you're discouraged to do, because it looks like
you're taking apart a contract just so you can get a vendor of choice.
And that isn't necessarily true.

Unbundling gives a perception that we're trying to spend maybe a
certain dollar threshold or that we're trying to favor a certain vendor to
win that, part of that procurement.
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Several interviewees suggested raising the limit for direct buy contracts to
increase opportunities for M/WBE and small firm participation.

Raising the direct buy limit would help a small agency like [name] quite
a bit.

The direct buy limit is very low from my perspective and from my
perspective that is the main opportunity that we have to actually
influence the actual spends that we have.

Smaller public work contracts are the contracts that some of these
minority businesses really want.

Technical assistance and support were recommended by many staffers. M/WBEs
need training and resources to increase their capacities for State work.

A tutorial about how to access our contracting opportunities [specific
to each agency would be useful].

Some contracting staffers expressed concern about showing “favoritism” or pro-
viding an unfair advantaged to MWBEs by providing information.

There was still fear that that was providing information only to a select
group of individuals.

We're sort of beaten about the head about, “You never show
favoritism. And communications with entities have to be certain way
and very generic because you can never really show that you're giving
one business an advantage when it comes to the bidding process.”

Others pushed back.

It's a good idea for [vendors] to be able to approach the contracting
units and say, you know, I'm thinking about applying for this. | don't
understand the language that the bid is written in. Or some of the
language that's going to be included in the contract, can you explain
that to me? Can you help me weed through it? We're certainly not
giving them any additional help that they wouldn't, that we wouldn't
give to anybody else.

If we can find a way to reach those smaller vendors, and to help them
through the process, | think it will make a big difference in our quality
of service.

There was a general consensus that more training and resources for procurement
and contracting personnel are necessary to advance the goals of equity and inclu-
sion.
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There is some confusion among contracting and procurement
personnel about the relationship between diverse contracting and
general procurement rules, what trumps what, how do they fit
together, and the resources that might be able to assist them to better
meet diverse contracting goals and objectives, so that would be a
training element.

Explain diverse contracting to those people in the various offices that
work on procuring goods and services for the agency, or whatever
agency, that could be put in more simple, plain, English terms, and that
way it'd reach a lot of people.

The program just has an objective and they leave it up to the contracts
or the procurement unit folks to then go out and find what vendors are
out there that can provide those services.

[Our agency has] no one that is responsible to push the agenda, | would
say, for minority and diverse women, veteran businesses.... We rely on
OMWRBE, because we don't have those dedicated staff.

The biggest barrier for us is not having tools or resources. We're
talking about unbundling and outreach work and all this, but how do
we do that? Without some guidance on what is the best way to do the
outreach or how do we unbundle contracts or how do we contract
more with minority women, without some resources to help us get
there and ask the questions, that's probably a big barrier for us.

We could boost up the knowledge and resources on [diverse spend].
The State of Washington needs to have a budget for this.

Some participants stated that the lack of an enforceable, race- and gender-con-
scious program greatly reduced the incentive for minority- and woman-owned
firms to become certified and participate in State programes.

There's no benefit, you know, for the vendors to [become OMWBE
certified]. There's nothing we can do special for them.

Certification has been a barrier for many of these firms because they
don't necessarily see a benefit to becoming certified.

We did Inclusion Plans, and where it was voluntary, we just said hey,
this would be nice to have. We got zero results, even after following
through.

One agency reported making progress using Utilization Plans, which might be
more detailed.
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We ask for a Utilization Plan. And that Utilization Plan we're asking
them to identify the work scopes, based on what they know now, what
of the works scopes that they would see that they will be
subcontracting and where do they see opportunities for utilization of
Ms and Ws. So, that forces the contractors to be much more explicit
and much more thoughtful and focused about how they’re going to get
utilization, as opposed to just saying “Okay, we're going to do these
events. We're going to shotgun 10,000 emails to all of these firms and
satisfy our outreach requirements.”

D. Conclusion

Overall, the State’s race- and gender-neutral contracting efforts were reported to
provide some assistance to M/WBEs and small firms. However, business owners,
stakeholder representatives and State personnel identified various impediments
to achieving State prime contracts and subcontracts for M/WBEs and small firms.
These included lack of access to information; contract size and complexity; a pref-
erence by State contracting staff for large firms and large contracts; requirements
for insurance and bonding; short lead times; decentralized purchasing; and a low
ceiling for direct buy contracts. M/WBEs reported that they receive few opportu-
nities in the absence of M/WBE contract goals. Race- and gender-neutral mea-
sures such as additional outreach; training; a higher direct buy limit; and a small
business target market or setaside were all proposed to address these barriers.
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IV. UTILIZATION, AVAILABILITY
AND DISPARITY ANALYSES FOR
THE STATE OF WASHINGTON

A. Introduction and Overview

A central component of a legally defensible disparity study examines the contract
data of an agency (its utilization) and compares that to the universe of firms that
potentially could have received contracts (its availability). Strict constitutional
scrutiny requires that a state government limit its race-based remedial program to
firms doing business in its product and geographic markets. Put another way, the
study looked at what the State did relative to what it possible could have achieved.
To conduct this analysis, several steps must be undertaken:

1. The determination of the State’s “unconstrained product market”. This is
defined by the set of North American Industry Classification Systems
(“NAICS”) codes representing industries or product markets where a
significant portion of the State’s spending occurs (i.e., what goods and
services does the State purchase).

2. The determination of the State’s “geographic market”. This represents the
territory that covers the area where most firms who win contracts from the
State are located (i.e., the geographic area where the State spends most of its
monies).

3. The determination of the “constrained product market”. While the
unconstrained product market has no spatial boundaries, distance is a
determinant of what firms the State utilizes. Therefore, the third step
constrains the unconstrained product market by the geographic boundaries,
which results in the constrained product market. (Sometimes the imposition
of this geographic constraint reduces the number of NAICS codes compared
to the results in the first step).

4. The contracts that remain after the determination of the unconstrained
product market are analyzed to determine the State’s utilization of
businesses (i.e., how it spends its monies across industries and the
demographic profile of the ownership of firms that receive agency funds.)

5. The next step is to determine the set of firms that were availability to receive
contracts from the State. This set of firms is defined by the set of NAICS
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codes in the constrained product market and the spatial boundaries set by
the geographic market.

6. The resulting availability is weighted by how the State spends its money. This
means the distribution of MWBEs and non-MWBEs across industries is
tempered by how the State spends its monies (i.e., without this weighting,
the result might be a cluster of certain MWBEs in industries where few funds
are spent and consequently, present a picture of robust MWBE opportunities
while in reality those firms have limited opportunities to receive significant
funds from the State).

7. The ratio of the utilization of a particular demographic group over that
group’s weighted availability results in the disparity ratio.

The subsequent sections of this Chapter present the empirical results of the CHA
examination of the State of Washington’s activity.

Contract Data Overview

We analyzed the State of Washington’s contract data for fiscal years 2012 through
2016. To conduct these analyses, we constructed all the fields necessary for our
analysis where they were missing in the State’s contract records (e.g., industry
type; zip codes; NAICS codes of prime contractors and subcontractors; non-
Minority- and Women-owned Business Enterprise (“M/WBE”) subcontractor infor-
mation, including payments, race, gender; etc.). The resulting Final Contract Data
File for analysis contained 3,303 contracts with a total paid amount of
$3,484,653,357. Of these contracts, 613 were prime contracts and subcontractors
received 2,690 contracts. Prime contractors received $2,596,300,922; subcon-
tractors received $888,352,435. Prime contractors received 74.5 percent of all
paid dollars; subcontractors received 25.5 percent of all paid dollars. The Final
Contract Data File was used to determine the geographic and product markets for
the analyses, and to estimate the utilization and availability of minority- and
women-owned firms by funding source and contract type.

The State of Washington’s Product and Geographic
Markets

Markets have two dimensions: geography and industry. As discussed in Chapter I,
a defensible disparity study must determine empirically both the industries that
comprise the State of Washington’s product or industry market and the spatial
location of its vendors. This requirement ensures that the evidence focuses on the
agency’s actual activities and that any remedies adopted are narrowly tailored.
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The accepted approach is to analyze those detailed industries, as defined by 6-

digit North American Industry, Classification System (“NAICS”) codes’” that make
up at least 75 percent of the prime contract and subcontract payments for the

study period.76 However, for this study, we went further, and applied a “1 per-
cent” rule, whereby we analyzed NAICS codes for the State’s contracts where the
share of the total contract dollars was at least 1 percent; where the share of the
prime contract dollars was at least 1 percent; and where the share of subcontract
dollars was at least 1 percent. We took this approach to assure a comprehensive
analysis of the State’s activities.

1. The State of Washington’s Unconstrained Product Markets

Tables 4.1 through 4.3 present the NAICS codes used to define the uncon-
strained product market for the State’s contracts.

Table 4-1: Industry Percentage Distribution of Contracts by Dollars,
All Contracts

Pct Total Cumulative Pct

NAICS Code Description Contract Total Contract
Dollars Dollars
522110 Commercial Banking 12.62% 12.62%
236220 Commercial and Institutional Building Construction 10.79% 23.40%
623210 Res.i(.jgntial Intellectual and Developmental Disability 10.35% 33 75%

Facilities

238220 Plumbing, Heating, and Air-Conditioning Contractors 7.73% 41.48%
238210 Eloer(]::rr;ccilofsntractors and Other Wiring Installation 7 09% 43.58%
624120 Services for the Elderly and Persons with Disabilities 6.01% 54.58%
441110 New Car Dealers 4.53% 59.11%
621610 Home Health Care Services 4.19% 63.30%
541310 Architectural Services 2.74% 66.03%
238910 Site Preparation Contractors 1.81% 67.85%
624210 Community Food Services 1.46% 69.31%
541330 Engineering Services 1.29% 70.59%

75.  www.census.gov/eos/www/naics.

76.  National Academies of Sciences, Engineering, and Medicine 2010, Guidelines for Conducting a Disparity and Availability
Studly for the Federal DBE Program. Washington, DC: The National Academies Press. https://doi.org/10.17226/14346.
(“National Disparity Study Guidelines”).

© 2019 Colette Holt & Associates, All Rights Reserved 61



State of Washington Disparity Study 2019

Pct Total Cumulative Pct

NAICS Code Description Contract Total Contract
Dollars Dollars
621420 Outpatient Mental Health and Substance Abuse Centers 1.27% 71.86%
Computer and Computer Peripheral Equipment and o o
423430 Software Merchant Wholesalers 1.08% 72.94%
238350 Finish Carpentry Contractors 1.05% 73.99%
238310 Drywall and Insulation Contractors 1.03% 75.02%

TOTAL 100.0%°

a. An additional 249 NAICS codes contained the balance of the State’s spending. The entire set of NAICS
codes are presented in Appendix D.

Source: CHA analysis of State of Washington data

Table 4-2: Industry Percentage Distribution of Contracts,
Prime Contracts

Pct Total Cumulative Pct

NAICS Code Description Contract Total Contract
Dollars Dollars
522110 Commercial Banking 16.93% 16.93%
236220 Commercial and Institutional Building Construction 13.90% 30.83%
623210 llj;e;iﬁ;g;cial Intellectual and Developmental Disability 13.86% 44.70%
624120 Services for the Elderly and Persons with Disabilities 8.06% 52.76%
441110 New Car Dealers 6.08% 58.83%
621610 Home Health Care Services 5.62% 64.45%
541310 Architectural Services 3.35% 67.81%
238210 Eloer(]::rr;ccilofsntractors and Other Wiring Installation 2 25% 20.06%
624210 Community Food Services 1.96% 72.02%
238220 Plumbing, Heating, and Air-Conditioning Contractors 1.79% 73.81%
621420 Outpatient Mental Health and Substance Abuse Centers 1.65% 75.46%
541330 Engineering Services 1.17% 78.08%

TOTAL 100.0%2
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a. An additional 108 NAICS codes contained the balance of the State’s spending with prime contractors. The
entire set of NAICS codes for prime contractors are presented in Appendix D.

Source: CHA analysis of State of Washington data

Table 4-3: Industry Percentage Distribution of Contracts by Dollars Paid,

Subcontracts
Pct Total Cumulative Pct
NAICS Code Description Contract Total Contract

Dollars Dollars
238220 Plumbing, Heating, and Air-Conditioning Contractors 25.10% 25.10%
938210 Eloerf:rr;ccatlofsntractors and Other Wiring Installation 21.249% 46.35%
238910 Site Preparation Contractors 4.39% 50.73%
238350 Finish Carpentry Contractors 4.13% 54.86%
238310 Drywall and Insulation Contractors 3.97% 58.83%
238120 Structural Steel and Precast Concrete Contractors 2.95% 61.77%
332322 Sheet Metal Work Manufacturing 2.79% 64.56%
238150 Glass and Glazing Contractors 2.58% 67.14%
238160 Roofing Contractors 2.26% 69.41%
237310 Highway, Street, and Bridge Construction 2.22% 71.62%
238140 Masonry Contractors 2.08% 73.71%
236220 Commercial and Institutional Building Construction 1.69% 75.40%
541330 Engineering Services 1.62% 77.02%
238330 Flooring Contractors 1.51% 78.53%
238990 All Other Specialty Trade Contractors 1.33% 79.86%
238320 Painting and Wall Covering Contractors 1.23% 81.09%
238130 Framing Contractors 1.21% 82.31%
238290 Other Building Equipment Contractors 1.20% 83.50%
562910 Remediation Services 1.13% 84.64%
541611 égrr}r;igllsit]rgza'tsi\éfvli\g::agement and General Management 1.06% 85 69%

TOTAL 100.0%2

a. An additional 177 NAICS codes contained the balance of the State’s spending with subcontractors. The
entire set of NAICS codes for subcontractors are presented in Appendix D.

Source: CHA analysis of State of Washington data
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2.

State of Washington’s Geographic Market

The State of Washington captured 97.9 percent of the unconstrained product
market dollars and, therefore, the State constituted the geographic market.””

State of Washington’s Utilization of M/WBEs

Limiting the contracts in the unconstrained product market to those firms located

within the geographic market results in the constrained product market. Table 4.4

presents these data, which form the basis for the subsequent utilization analysis.78

Of these data, Construction contracts received $1,156,363,654 (40.5 percent);
Construction-Related Services contracts received $138,615,196 (4.9 percent);
Goods contracts received $219,629,769 (7.7 percent); Client Services contracts
received $453,845,078 (15.9 percent); and Services contracts received
$888,665,995 (31.1 percent). Tables 4.5 and 4.6 present data on the utilization of
total contract dollars. Itis important to note the contract dollar shares are equiva-
lent to the weight of each NAICS code spending. These weights were used to
transform data from unweighted availability to weighted availability, discussed
below.

Table 4-4: NAICS Code Distribution of Contracts

Pct Total
NAICS Code Description Total Contract Contract
Dollars
Dollars
522110 Commercial Banking $439,610,080.00 15.39%
236220 Commercial and Institutional Building Construction $365,491,808.00 12.79%
623210 Reslltljetntlal Intellectual and Developmental Disability $360,663,776.00 12 62%
Facilities
238220 Plumbing, Heating, and Air-Conditioning Contractors $258,347,376.00 9.04%
238210 Electrical Contractors and Other Wiring Installation $238.211,552.00 8.34%
Contractors
624120 Services for the Elderly and Persons with Disabilities $209,287,600.00 7.33%
441110 New Car Dealers $157,749,008.00 5.52%
621610 Home Health Care Services $145,921,424.00 5.11%

77.  The distribution of the Washington dollars across counties is presented in Appendix E.

78.  Toensure that each contract awarding authority was represented in the Final Utilization Data File, we obtained two con-
tracts from contract awarding authorities that were not represented after determining the constrained product market.
Appendix F presents data on individual contract awarding authority utilization of contracts and contract dollars by
demographic group.
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NAICS Code Description Tot?)lcﬁ?ar:tsract zgtn-lt-?at:tl
Dollars
541310 Architectural Services $93,971,824.00 3.29%
238910 Site Preparation Contractors $62,605,352.00 2.19%
624210 Community Food Services $50,921,164.00 1.78%
541330 Engineering Services S44,643,376.00 1.56%
621420 E);J;f::sient Mental Health and Substance Abuse $44.271.888.00 1559%
123030 | erchant Wholessers T | s37so08em00 | 13wk
238350 Finish Carpentry Contractors $33,558,684.00 1.17%
238310 Drywall and Insulation Contractors $32,697,236.00 1.14%
332322 Sheet Metal Work Manufacturing $24,379,888.00 0.85%
238160 Roofing Contractors $23,486,476.00 0.82%
238120 Structural Steel and Precast Concrete Contractors $22,911,502.00 0.80%
237310 Highway, Street, and Bridge Construction $22,741,838.00 0.80%
238150 Glass and Glazing Contractors $21,565,268.00 0.75%
562910 Remediation Services $19,578,962.00 0.69%
11| ment Conutng servees 51900932200 | 0.67%
238290 Other Building Equipment Contractors $16,483,917.00 0.58%
238140 Masonry Contractors $16,119,104.00 0.56%
541618 Other Management Consulting Services $13,993,494.00 0.49%
238330 Flooring Contractors $12,304,396.00 0.43%
531110 Lessors of Residential Buildings and Dwellings $11,832,743.00 0.41%
238990 All Other Specialty Trade Contractors $10,904,459.00 0.38%
238320 Painting and Wall Covering Contractors $10,733,393.00 0.38%
238130 Framing Contractors $8,201,279.50 0.29%
541840 Media Representatives $7,349,951.50 0.26%
541830 Media Buying Agencies $5,068,451.50 0.18%
517311 Wired Telecommunications Carriers $3,521,446.50 0.12%
624310 Vocational Rehabilitation Services S2,278,255.25 0.08%
517312 Wireless Telecommunications Carriers $2,033,950.75 0.07%
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NAICS Code Description Tot?)lcﬁ?ar:tsract zgtn-lt-?::tl

Dollars
541511 Custom Computer Programming Services $1,423,323.75 0.05%
541690 Other Scientific and Technical Consulting Services $1,319,271.00 0.05%
561492 Court Reporting and Stenotype Services $1,250,975.88 0.04%
w70zt | oo
621511 Medical Laboratories $602,200.00 0.02%
611430 Professional and Management Development Training $338,666.19 0.01%
541612 Human Resources Consulting Services $305,000.00 0.01%
561613 Armored Car Services $197,611.88 0.01%
621330 (F?;ili;ecs{a?]fsl)\/lental Health Practitioners (except $183,989.00 0.01%
541219 Other Accounting Services $178,500.00 0.01%
518210 Data Processing, Hosting, and Related Services $176,014.27 0.01%
541211 Offices of Certified Public Accountants $116,500.00 0.00%
561622 Locksmiths $66,950.00 0.00%
561612 Security Guards and Patrol Services $28,790.42 0.00%
TOTAL $2,857,119,665.20 100.00%

Source: CHA analysis of State of Washington data
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NAICS

Black

Table 4-5: Distribution of Contract Dollars by Race and Gender
(total dollars)

Hispanic

Native
American

White Women

Non-MWBE

236220 $0.00 $0.00 $0.00 $0.00 $101,882.00 $101,882.00 $365,389,939.00 $365,491,821.00
237310 $585.00 $0.00 $1,360,485.00 $3,600.00 $1,211,219.00 $2,575,889.00 $20,165,949.00 $22,741,838.00
238120 $672,508.00 $2,772,344.00 $2,597,028.00 $1,536,771.00 $1,368,640.00 $8,947,291.00 $13,964,211.00 $22,911,502.00
238130 $0.00 $0.00 $53,569.00 $0.00 $31,040.00 $84,609.00 $8,116,671.00 $8,201,280.00
238140 $0.00 $0.00 $0.00 $0.00 $112,635.00 $112,635.00 $16,006,469.00 $16,119,104.00
238150 $0.00 $0.00 $1,103,441.00 $0.00 $345,129.00 $1,448,570.00 $20,116,698.00 $21,565,268.00
238160 $0.00 $13,315.00 $0.00 $1,763.00 $4,135,251.00 $4,150,329.00 $19,336,147.00 $23,486,476.00
238210 $0.00 $4,706,188.00 $0.00 $1,615,474.00 $65,361,016.00 $71,682,678.00 $166,528,873.00 $238,211,552.00
238220 $25,585.00 $0.00 $0.00 | $31,213,920.00 $49,274,151.00 $80,513,655.00 $177,833,720.00 $258,347,376.00
238290 $0.00 $0.00 $0.00 $1,387,246.00 $103,132.00 $1,490,378.00 $14,993,539.00 $16,483,917.00
238310 $153,107.00 $0.00 $0.00 $202,253.00 $732,262.00 $1,087,622.00 $31,609,613.00 $32,697,235.00
238320 $20,994.00 $5,299.00 $742,662.00 $270,015.00 $846,025.00 $1,884,995.00 $8,848,399.00 $10,733,393.00
238330 $145,026.00 $15,210.00 $0.00 $0.00 $292,249.00 $452,485.00 $11,851,911.00 $12,304,396.00
238350 $87,211.00 $81,375.00 $1,102.00 | $12,621,491.00 $76,459.00 $12,867,638.00 $20,691,047.00 $33,558,685.00
238910 $585.00 $1,943,862.00 $1,099,205.00 $634,777.00 $12,174,050.00 $15,852,479.00 $46,752,873.00 $62,605,352.00
238990 $0.00 $4,770.00 $19,677.00 $166,416.00 $2,151,753.00 $2,342,615.00 $8,561,844.00 $10,904,459.00
332322 $0.00 $0.00 $1,743,037.00 $0.00 $1,053,034.00 $2,796,071.00 $21,583,818.00 $24,379,889.00
423430 $0.00 $0.00 $2,960,044.00 $0.00 $0.00 $2,960,044.00 $34,540,824.00 $37,500,868.00
441110 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $157,749,012.00 $157,749,012.00
517311 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $3,521,447.00 $3,521,447.00
517312 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $2,033,951.00 $2,033,951.00
518210 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $176,014.00 $176,014.00
522110 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $439,610,080.00 $439,610,080.00
531110 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $11,832,743.00 $11,832,743.00
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NAICS Black Hispanic Arl\::-:trii‘g;n White Women Non-MWBE

541211 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $116,500.00 $116,500.00
541219 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $178,500.00 $178,500.00
541310 $0.00 $6,726,470.00 $71,681.00 $0.00 $0.00 $6,798,150.00 $87,173,671.00 $93,971,821.00
541330 $10,526.00 $11,650.00 $226,468.00 $0.00 $1,164,156.00 $1,412,799.00 $43,230,575.00 $44,643,375.00
541511 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $1,423,324.00 $1,423,324.00
541611 $0.00 $0.00 $0.00 $0.00 $547,165.00 $547,165.00 $18,462,156.00 $19,009,321.00
541612 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $305,000.00 $305,000.00
541618 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $13,993,494.00 $13,993,494.00
541690 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $1,319,271.00 $1,319,271.00
541830 $0.00 $0.00 $223,190.00 $0.00 $1,763,065.00 $1,986,255.00 $3,082,197.00 $5,068,452.00
541840 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $7,349,952.00 $7,349,952.00
561492 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $1,250,976.00 $1,250,976.00
561612 $0.00 $0.00 $0.00 $0.00 $28,790.00 $28,790.00 $0.00 $28,790.00
561613 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $197,612.00 $197,612.00
561622 $66,950.00 $0.00 $0.00 $0.00 $0.00 $66,950.00 $0.00 $66,950.00
562910 $0.00 $8,540.00 $0.00 $72,671.00 $5,084,000.00 $5,165,211.00 $14,413,751.00 $19,578,962.00
611430 $0.00 $0.00 $0.00 $0.00 $158,666.00 $158,666.00 $180,000.00 $338,666.00
621330 $0.00 $183,989.00 $0.00 $0.00 $0.00 $183,989.00 $0.00 $183,989.00
621340 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $980,760.00 $980,760.00
621420 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $44,271,888.00 $44,271,888.00
621511 $0.00 $0.00 $0.00 $0.00 $0.00 $0.00 $602,200.00 $602,200.00
621610 | $33,901,695.00 $0.00 $0.00 $0.00 $63,117,348.00 $97,019,042.00 $48,902,382.00 $145,921,425.00
623210 $0.00 $0.00 $9,183,856.00 $0.00 $29,751,260.00 $38,935,116.00 $321,728,673.00 $360,663,790.00
624120 $0.00 $0.00 $0.00 $0.00 $50,188,491.00 $50,188,491.00 $159,099,105.00 $209,287,597.00
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Native

NAICS Black Hispanic American White Women Non-MWBE
624210 $0.00 $0.00 $0.00 $0.00 $28,264,018.00 $28,264,018.00 $22,657,146.00 $50,921,164.00
624310 $0.00 $0.00 $0.00 $0.00 $1,943,733.00 $1,943,733.00 $334,522.00 $2,278,255.00

Total $35,084,771.00 $16,473,011.00 $21,385,446.00 $49,726,396.00  $321,380,620.00 $444,050,245.00 $2,413,069,447.00 $2,857,119,691.00

Source: CHA analysis of State of Washington data

Table 4-6: Distribution of Contract Dollarsby Race and Gender
(share of total dollars)

Native White

American Women MWEE

Hispanic Asian

236220 0.00% 0.00% 0.00% 0.00% 0.03% 0.03% 99.97% | 100.00%
237310 0.00% 0.00% 5.98% 0.02% 5.33% 11.33% 88.67% | 100.00%
238120 2.94% 12.10% | 11.34% 6.71% 5.97% 39.05% 60.95% | 100.00%
238130 0.00% 0.00% 0.65% 0.00% 0.38% 1.03% 98.97% | 100.00%
238140 0.00% 0.00% 0.00% 0.00% 0.70% 0.70% 99.30% | 100.00%
238150 0.00% 0.00% 5.12% 0.00% 1.60% 6.72% 93.28% | 100.00%
238160 0.00% 0.06% 0.00% 0.01% 17.61% 17.67% 82.33% | 100.00%
238210 0.00% 1.98% 0.00% 0.68% 27.44% 30.09% 69.91% | 100.00%
238220 0.01% 0.00% 0.00% 12.08% 19.07% 31.16% 68.84% | 100.00%
238290 0.00% 0.00% 0.00% 8.42% 0.63% 9.04% 90.96% | 100.00%
238310 0.47% 0.00% 0.00% 0.62% 2.24% 3.33% 96.67% | 100.00%
238320 0.20% 0.05% 6.92% 2.52% 7.88% 17.56% 82.44% | 100.00%
238330 1.18% 0.12% 0.00% 0.00% 2.38% 3.68% 96.32% | 100.00%
238350 0.26% 0.24% 0.00% 37.61% 0.23% 38.34% 61.66% | 100.00%
238910 0.00% 3.10% 1.76% 1.01% 19.45% 25.32% 74.68% | 100.00%
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Native White
American Women

Black Hispanic

238990 0.00% 0.04% 0.18% 1.53% 19.73% 21.48% 78.52% | 100.00%
332322 0.00% 0.00% 7.15% 0.00% 4.32% 11.47% 88.53% | 100.00%
423430 0.00% 0.00% 7.89% 0.00% 0.00% 7.89% 92.11% | 100.00%
441110 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
517311 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
517312 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
518210 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
522110 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
531110 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541211 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541219 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541310 0.00% 7.16% 0.08% 0.00% 0.00% 7.23% 92.77% | 100.00%
541330 0.02% 0.03% 0.51% 0.00% 2.61% 3.16% 96.84% | 100.00%
541511 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541611 0.00% 0.00% 0.00% 0.00% 2.88% 2.88% 97.12% | 100.00%
541612 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541618 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541690 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
541830 0.00% 0.00% 4.40% 0.00% 34.79% 39.19% 60.81% | 100.00%
541840 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
561492 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
561612 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00% 0.00% 100.00%
561613 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
561622 100.00% | 0.00% 0.00% 0.00% 0.00% 100.00% 0.00% 100.00%
562910 0.00% 0.04% 0.00% 0.37% 25.97% 26.38% 73.62% | 100.00%
611430 0.00% 0.00% 0.00% 0.00% 46.85% 46.85% 53.15% | 100.00%
621330 0.00% | 100.00% | 0.00% 0.00% 0.00% 100.00% 0.00% 100.00%
621340 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
621420 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%
621511 0.00% 0.00% 0.00% 0.00% 0.00% 0.00% 100.00% | 100.00%

70 © 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

Native White
American Women

NAICS Black Hispanic Asian

621610 23.23% 0.00% 0.00% 0.00% 43.25% 66.49% 33.51% | 100.00%
623210 0.00% 0.00% 2.55% 0.00% 8.25% 10.80% 89.20% | 100.00%
624120 0.00% 0.00% 0.00% 0.00% 23.98% 23.98% 76.02% | 100.00%
624210 0.00% 0.00% 0.00% 0.00% 55.51% 55.51% 44.49% | 100.00%

624310 0.00% 0.00% 0.00% 0.00% 85.32% 85.32% 14.68% | 100.00%
1.23% 11.25% 15.54%  84.46% 100.00%

Source: CHA analysis of State of Washington data

E. Availability of M/WBEs in The State of Washington’s
Contracting Markets

1. Methodological Framework

Estimates of the availability of I\/I/WBEs79 in the State’s market area are a criti-
cal component of the analysis of possible barriers to equal opportunities to
participate in the agency’s contracting activities. These availability estimates
are compared to the utilization percentage of dollars received by M/WBEs to

examine whether minority- and women-owned firms receive parity.80 Avail-
ability estimates are also crucial for the State to set narrowly tailored annual
and contract goals.

We applied the “custom census” approach with refinements to estimating
availability. As recognized by the courts and the National Model Disparity

Study Guidelines,®! this methodology in general is superior to the other meth-
ods for at least four reasons:

e First, it provides an internally consistent and rigorous “apples to apples”
comparison between firms in the availability numerator and those in the
denominator. Other approaches often have different definitions for the

79.  There are no reliable statistical data sources to calculate availability of firms owned by veterans. Whether firms owned
by military veterans face similar discriminatory barriers is explored in the anecdotal findings in Chapter IV.

80.  For our analysis, the term “M/WBE” includes firms that are certified by government agencies and minority- and women-
owned firms that are not certified. As discussed in Chapter Il, the inclusion of all minority- and female-owned busi-
nesses in the pool casts the broad net approved by the courts and recommended by USDOT that supports the remedial
nature of the programs. See Northern Contracting, Inc. v. lllinois Department of Transportation, 473 F.3d 715, 723 (7th
Cir. 2007) (The “remedial nature of the federal scheme militates in favor of a method of DBE availability calculation that
casts a broader net.”). See also https://www.transportation.gov/sites/dot.gov/files/docs/Tips_for_Goal-Setting_in_D-
BE_Program_20141106.pdf.

81.  National Disparity Study Guidelines, pp.57-58.
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firms in the numerator (e.g., certified M/WBEs or firms that respond to a
survey) and the denominator (e.g., registered vendors or the Census
Bureaus’ County Business Patterns data).

Second, by examining a comprehensive group of firms, it “casts a broader
net” beyond those known to the agency. Asrecognized by the courts, this
comports with the remedial nature of contracting affirmative action
programs by seeking to bring in businesses that have historically been
excluded. A custom census is less likely to be tainted by the effects of
past and present discrimination than other methods, such as bidder’s
lists, because it seeks out firms in the agency’s market areas that have not
been able to access its opportunities.

Third, this approach is less impacted by variables affected by
discrimination. Factors such as firm age, size, qualifications, and
experience are all elements of business success where discrimination
would be manifested. Most courts have held that the results of
discrimination — which impact factors affecting capacity — should not be
the benchmark for a program designed to ameliorate the effects of
discrimination. They have acknowledged that minority and women firms
may be smaller, newer, and otherwise less competitive than non-M/WBEs
because of the very discrimination sought to be remedied by race-
conscious contracting programs. Racial and gender differences in these
“capacity” factors are the outcomes of discrimination and it is therefore
inappropriate as a matter of economics and statistics to use them as

“control” variables in a disparity study.8?

Fourth, it has been upheld by every court that has reviewed it, including
most recently in the successful defense of the Illinois State Toll Highway’s
DBE program, for which we served as testifying experts.83

Using this framework, CHA utilized three databases to estimate availability:
e The Final Contract Data File (described in Section A of this Chapter).

e A Master M/WBE Directory compiled by CHA.

Dun & Bradstreet/Hoovers Database downloaded from the companies’
website.

The Master M/WBE Directory combined the results of an exhaustive search for
directories and other lists containing information about minority- and women-

82.  Foradetailed discussion of the role of capacity in disparity studies, see the National Disparity Study Guidelines, Appendix
B, “Understanding Capacity.”
83.  Midwest Fence, Corp. v. U.S. Department of Transportation et al, 840 F.3d 932 (2016); see also Northern Contracting, Inc.
v. lllinois Department of Transportation, 473 F.3d 715 (7th Cir. 2007), cert. denied, 137 S.Ct. 2292 (2017).
72 © 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

owned businesses. The resulting list of minority and women businesses is
comprehensive. After compiling the Master M/WBE Directory, we limited the
firms we used in our analysis to those operating within the State’s constrained
product market.

We next developed a custom database from Hoovers, a Dun & Bradstreet com-
pany. Hoovers maintains a comprehensive, extensive and regularly updated
listing of all firms conducting business. The database includes a vast amount of
information on each firm, including location and detailed industry codes, and is
the broadest publicly available data source for firm information. We pur-
chased the information from Hoovers for the firms in the NAICS codes located
in the State’s market area in order to form our custom Dun & Bradstreet/
Hoovers Database. In the initial download, the data from Hoovers simply iden-

tify a firm as being minority—owned.84 However, the company does keep
detailed information on ethnicity (i.e., is the minority firm owner Black, His-
panic, Asian, or Native American). We obtained this additional information

from Hoovers by special request.85

2. Analysis of M/WBE Availability in the State of Washington’s
Markets

We merged these three databases to form an accurate estimate of M/WBE
availability as a percentage of all firms to the State. Tables 4-7 through 4-10
present data on:

e The unweighted availability percentages by race and gender and by NAICS
codes for contracts in the State’s constrained product markets;

6

e The weights used to adjust the unweighted numbers,2® and

e The final estimates of the weighted averages of the individual 6-digit level
availability estimates in the State’s market areas. These weighted
availability estimates can be used by the State to set its M/WBE goals for
its projects.

84.  The variable is labeled: “Is Minority Owned” and values for the variable can be either “yes” or “no”.

85.  Hoovers was able to provide the detailed information for 75 percent of the firms. We used the available information to
estimate the detailed information for the firms where the data was not provided. We assumed the demographic distri-
bution of the missing 25 percent paralleled that of the 75 percent for which we did have information.

86.  These weights are equivalent to the share of contract dollars presented in the previous section.
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Table 4-7: Unweighted Availability

NAICS Black  Hispanic Arl:lqaetrii‘cl:gn \A\;\g:::n MWBE NI}I\:/nB-E

236220 1.7% 1.7% 2.5% 1.8% 6.8% 14.5% 85.5% 100.0%
237310 1.7% 2.5% 1.9% 2.6% 7.1% 15.8% 84.2% 100.0%
238120 2.6% 3.9% 2.4% 3.1% 7.6% 19.6% 80.4% 100.0%
238130 1.4% 4.3% 5.8% 1.4% 2.9% 15.9% 84.1% 100.0%
238140 0.4% 1.4% 0.5% 0.4% 2.4% 5.2% 94.8% 100.0%
238150 0.9% 0.3% 1.1% 0.4% 7.6% 10.3% 89.7% 100.0%
238160 0.2% 0.3% 0.4% 0.3% 4.1% 5.3% 94.7% 100.0%
238210 0.5% 0.6% 0.5% 0.5% 4.6% 6.6% 93.4% 100.0%
238220 0.3% 0.4% 0.4% 0.7% 3.5% 5.3% 94.7% 100.0%
238290 0.4% 0.4% 0.6% 3.2% 2.8% 7.5% 92.5% 100.0%
238310 0.5% 0.7% 0.4% 0.7% 3.1% 5.3% 94.7% 100.0%
238320 0.5% 0.4% 0.5% 0.3% 3.7% 5.4% 94.6% 100.0%
238330 0.6% 1.0% 0.4% 0.3% 4.0% 6.2% 93.8% 100.0%
238350 0.2% 0.3% 0.3% 0.3% 2.2% 3.4% 96.6% 100.0%
238910 1.0% 1.4% 1.0% 1.4% 5.9% 10.7% 89.3% 100.0%
238990 0.6% 0.6% 0.6% 0.5% 4.0% 6.3% 93.7% 100.0%
332322 0.4% 0.4% 1.1% 0.9% 8.9% 11.7% 88.3% 100.0%
423430 0.8% 0.8% 1.8% 0.8% 4.3% 8.5% 91.5% 100.0%
441110 0.1% 0.1% 0.2% 0.1% 1.6% 2.2% 97.8% 100.0%
517311 0.0% 0.0% 0.0% 0.0% 0.0% 0.0% 100.0% 100.0%
518210 0.9% 0.4% 0.7% 0.5% 10.5% 13.0% 87.0% 100.0%
522110 0.0% 0.0% 0.0% 0.0% 0.1% 0.1% 99.9% 100.0%
531110 0.1% 0.1% 0.5% 0.1% 3.3% 4.1% 95.9% 100.0%
541211 0.2% 0.1% 0.2% 0.1% 13.6% 14.1% 85.9% 100.0%
541219 2.3% 0.0% 4.5% 0.0% 2.3% 9.1% 90.9% 100.0%
541310 0.8% 1.0% 2.0% 0.7% 9.3% 13.8% 86.2% 100.0%
541330 1.1% 1.1% 2.7% 1.0% 5.9% 11.8% 88.2% 100.0%
541511 0.7% 0.7% 1.3% 0.6% 5.1% 8.5% 91.5% 100.0%
541611 1.1% 0.6% 1.0% 0.6% 12.3% 15.6% 84.4% 100.0%
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NAICS Black Hispanic  Asian ArT\Ztrii‘::gn Wo ';t:n MWBE oM

541612 | 15.9% 3.2% | 12.7% 1.6% | 413% | 74.6% | 254% | 100.0%
541618 0.0% 0.0% |  2.2% 1.1% 86% | 11.8% | 882% | 100.0%
541690 0.3% 03% | 0.5% 0.3% 6.3% 7.8% |  92.2% | 100.0%
541830 0.9% 0.8% | 2.4% 0.9% 9.1% | 14.1% | 85.9% | 100.0%
541840 0.9% 18% |  13% 0.9% 71% | 12.1% | 87.9% | 100.0%
561492 0.0% 00% | 0.0% 00% | 222% | 222% | 77.8% | 100.0%
561612 1.0% 0.6% | 0.8% 0.6% 6.9% 9.9% | 90.1% | 100.0%
561613 0.0% 0.0% | 0.0% 0.0% 0.0% 0.0% | 100.0% | 100.0%
561622 | 25.0% 0.0% | 0.0% 25.0% | 250% | 75.0% | 250% | 100.0%
562910 2.5% 24% | 3.7% 47% | 154% | 287% | 713% | 100.0%
611430 | 18.8% 16% | 3.1% 16% | 39.1% | 64.1% | 359% | 100.0%
621330 | 15.4% | 154% | 23.1% 00% | 385% | 92.3% 7.7% | 100.0%
621340 | 12.5% 0.0% | 12.5% 00% | 750% | 100.0% 0.0% | 100.0%
621420 0.0% 0.0% | 0.1% 0.0% 7.8% 8.0% | 92.0% | 100.0%
621511 0.0% 0.0% | 0.0% 0.0% 0.0% 0.0% | 100.0% | 100.0%
621610 1.1% 05% | 0.8% 0.6% | 135% | 164% | 83.6% | 100.0%
623210 9.5% 0.0% | 14.3% 00% | 381% | 61.9% | 381% | 100.0%
624120 0.0% 16% | 0.0% 0.0% 9.7% | 11.3% | 88.7% | 100.0%
624210 0.0% 00% | 0.0% 00% | 150% | 15.0% | 850% | 100.0%
624310 1.0% 07% | 1.0% 05% | 102% | 13.5% | 86.5% | 100.0%

0.6%

0.6%

0.8%

0.5%

6.4%

9.0%

91.0%

100.0%

Source: CHA analysis of State of Washington data; Hoovers; CHA Master Directory.

Table 4-8: Table 4.8 Share of The State of Washington’s Spending

by NAICS Code

NAICS Code Description

WEIGHT (Pct Share
of Total Sector

Dollars)

236220 Commercial and Institutional Building Construction 12.79%
237310 Highway, Street, and Bridge Construction 0.80%
238120 Structural Steel and Precast Concrete Contractors 0.80%
238130 Framing Contractors 0.29%
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WEIGHT (Pct Share

NAICS Code Description of Total Sector

Dollars)
238140 Masonry Contractors 0.56%
238150 Glass and Glazing Contractors 0.75%
238160 Roofing Contractors 0.82%
238210 Electrical Contractors and Other Wiring Installation Contractors 8.34%
238220 Plumbing, Heating, and Air-Conditioning Contractors 9.04%
238290 Other Building Equipment Contractors 0.58%
238310 Drywall and Insulation Contractors 1.14%
238320 Painting and Wall Covering Contractors 0.38%
238330 Flooring Contractors 0.43%
238350 Finish Carpentry Contractors 1.17%
238910 Site Preparation Contractors 2.19%
238990 All Other Specialty Trade Contractors 0.38%
332322 Sheet Metal Work Manufacturing 0.85%
423430 Eﬂoenrﬁcphuats:\?\;\ﬁofeosr:lzgster Peripheral Equipment and Software 131%
441110 New Car Dealers 5.52%
517311 Wired Telecommunications Carriers 0.12%
517312 Wireless Telecommunications Carriers 0.07%
518210 Data Processing, Hosting, and Related Services 0.01%
522110 Commercial Banking 15.39%
531110 Lessors of Residential Buildings and Dwellings 0.41%
541211 Offices of Certified Public Accountants 0.00%
541219 Other Accounting Services 0.01%
541310 Architectural Services 3.29%
541330 Engineering Services 1.56%
541511 Custom Computer Programming Services 0.05%
541611 Adm'inistrative Management and General Management Consulting 0.67%

Services

541612 Human Resources Consulting Services 0.01%
541618 Other Management Consulting Services 0.49%
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NAICS Code Description

WEIGHT (Pct Share
of Total Sector

Dollars)
541690 Other Scientific and Technical Consulting Services 0.05%
541830 Media Buying Agencies 0.18%
541840 Media Representatives 0.26%
561492 Court Reporting and Stenotype Services 0.04%
561612 Security Guards and Patrol Services 0.00%
561613 Armored Car Services 0.01%
561622 Locksmiths 0.00%
562910 Remediation Services 0.69%
611430 Professional and Management Development Training 0.01%
621330 Offices of Mental Health Practitioners (except Physicians) 0.01%
621340 ijfé?glsozif;?ysical, Occupational and Speech Therapists, and 0.03%
621420 Outpatient Mental Health and Substance Abuse Centers 1.55%
621511 Medical Laboratories 0.02%
621610 Home Health Care Services 5.11%
623210 Residential Intellectual and Developmental Disability Facilities 12.62%
624120 Services for the Elderly and Persons with Disabilities 7.33%
624210 Community Food Services 1.78%
624310 Vocational Rehabilitation Services 0.08%

Total 100.0%

Source: CHA analysis of State of Washington data

Table 4-9: Aggregated Weighted Availability

Native

White

Black Hispanic Asian American Women MWBE
1.7% 0.7% 2.6% 0.6% 9.6% 15.2% 84.8% 100.0%
Source: CHA analysis of State of Washington data; Hoovers;, CHA Master Directory
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Analysis of Disparity Ratios Between MI/WBE
Utilization and Availability

To meet the strict scrutiny requirement that a state government must establish
that discrimination operates in its market area, we next calculated disparity ratios
for total MWBE utilization compared to the total weighted availability of MWBEs,
measured in dollars paid, on State-funded contracts. The disparity ratio is calcu-
lated by dividing the weighted availability into the utilization rate. If the utilization
rate (i.e., the disparity ratio) for a group is less than the availability for that group,
we would conclude that the group is underutilized. It is important to note that
sometimes unique features of the data (e.g. an unusually high concentration of a
group in a very narrow range of NAICS codes; particularly strong performance of
one or two firms within a group which is at odds with the performance of most
firms in that group; very limited number of observations) might generate disparity
ratios which require closer examination.

The courts have held that disparity results must be analyzed to determine whether
the results are “significant”. There are two distinct methods to measure a results’
significance. First, a “large” or “substantively significant” disparity is commonly
defined by courts as utilization that is equal to or less than 80 percent of the avail-
ability measure. A substantively significant disparity supports the inference that

the result may be caused by the disparate impacts of discrimination.?” Second,
statistically significant disparity means that an outcome is unlikely to have
occurred as the result of random chance alone. The greater the statistical signifi-

cance, the smaller the probability that it resulted from random chance alone®. A
more in-depth discussion of statistical significance is provided in Appendix C.

87.

88.

See U.S. Equal Employment Opportunity Commission regulation, 29 C.F.R. § 1607.4(D) (“A selection rate for any race,
sex, or ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate for the group with the highest rate
will generally be regarded by the Federal enforcement agencies as evidence of adverse impact, while a greater than
four-fifths rate will generally not be regarded by Federal enforcement agencies as evidence of adverse impact.”).

A chi-square test — examining if the utilization rate was different from the weighted availability - was used to determine
the statistical significance of the disparity ratio.

78
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Substantive and Statistical Significance

¥ connotes these values are substantively significant. Courts have ruled
the disparity ratio less or equal to 80% represent disparities that
substantively significant. (See Footnote 4 for more information)

connotes these values are statistically significant at the 0.05 level (See
Appendix C for more information)

** connotes these values are statistically significant at the 0.01 level (See

Appendix C for more information)

*** connotes these values are statistically significant at the 0.001 level

(See Appendix C for more information)

Table 4-10 presents the calculated disparity ratios.

Table 4-10: Disparity Ratios by Demographic Group

Native White Non-
American Women MWBE MWBE

Black Hispanic Asian

Disparity Ratio 70.4%* 86.8% 29.3%% 294.5% 116.8% 102.4% 99.6%

Source: CHA analysis of State of Washington data
¥ Indicates substantive significance

The disparity ratio for Native Americans seemed counter-intuitive so we re-exam-
ined the final contract data file. We found a high level of concentration of Native
American-owned firms in a single NAICS code (NAICS code 238220: Plumbing,
Heating, and Air-Conditioning Contractors).

* 63% of all contract dollars going to Native American firms were in this NAICS
code; overall State spending in this NAICS code was 9%. If parity existed, 9%
of Native American contract dollars would have been in this NAICS code.

¢ Native American firms received 12% of all contract dollars in this NAICS code;
however, Native American received just 1.74% of all State spending.

In addition, we found one firm received 50% (16 of 32) of all contracts going to
Native Americans and 68% of all contract dollars received by Native American
firms.

In order to understand what happened to the Native American disparity ratio out-
side of this concentration, we re-ran the analysis without NAICS code 238220.
Table 4-11 presents these results.
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Table 4-11: Disparity Ratios by Demographic Group,
(without NAICS code 238220)

Native White

American Women MWEE

Black Hispanic Asian

Disparity Ratio 103.5% 79.1%* 48.0%F 126.9% 120.2% 106.9% | 99.1% "

Source: CHA analysis of State of Washington data
*** Indicates statistical significance at the 0.001 level
¥ Indicates substantive significance

The disparity ratio for Native American firms fell dramatically from 294.5% to
126.9%. We note that Native-American-owned firms might actually be tribally
owned and therefore not subject to the same stringent personal net worth and
size requirements of firms owned by other racial and ethnic minorities and White
women. We postulate that the high utilization of Native American firms, which
includes firms owned by Alaska Natives, may result from the different certification
standards for tribally-owned firms. Tribes are eligible for special programs that

may increase the ability of tribally-owned firms to perform on State contracts.®?
We therefore do not take from these results that Native-American-owned firms
are enjoying unfair access to State opportunities.

The State requested that we examine evidence of disparities without contracts for
Client Services because these contracts are subject to different State procurement
rules and serve a constituent market, rather than the more traditional markets for
goods and services provided to the State. Client services are exempt from com-
petitive solicitation pursuant to RCW 39.26.125 and are defined in RCW 39.26.010
(6) as “services provided directly to agency clients including, but not limited to,
medical and dental services, employment and training programs, residential care,
and subsidized housing.” These contracts are also exempt from Initiative 200.

Client Services are comprised of the following NAICS codes: 621610 (Home Health
Care Services); 624210 (Community Food Services); 624120 (Services for the
Elderly and Persons with Disabilities); 621420 (Outpatient Mental Health and Sub-
stance Abuse Centers); 624310 (Vocational Rehabilitation Services); 621340
(Offices of Physical, Occupational and Speech Therapists, and Audiologists); and
621330 (Offices of Mental Health Practitioners (except Physicians)).

Table 4-12 presents the disparity ratio once the NAICS codes that comprise Client
Services were dropped from the analysis. The drop in the disparity ratio for White
women from 116.8 percent when all industries are combined to 71.3 percent
when client services are dropped seems to reflect that women are disproportion-
ately concentrated in the human services sector.

89.  See 49 C.F.R.§26.5and §26.783(h) and (i).
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Table 4-12: Disparity Ratios by Demographic Group
(without Client Services)

Native White

American Women MWEBE

Black Hispanic Asian

Disparity Ratio 2.5%% 110.1% 29.9%% 310.3% 79.8%% 71.3%+* | 105.3%***

Source: CHA analysis of State of Washington data
*** Indicates statistical significance at the 0.001 level
* Indicates statistical significance at the 0.05 level
¥ Indicates substantive significance

However, the disparity ratio for Hispanic firms deviated from what we have seenin
dozens of other studies across the country so we further examined the Final Con-
tract Data File. Our hypothesis was that Hispanic firms might be concentrated in a
NAICS code where the Hispanic share of contract dollars exceeded the State’s
spending in that code and the State’s share was relatively high. This hypothesis
was correct. NAICS code 238210-Electrical Contractors and Other Wiring Installa-
tion Contractors— contained 8.3 percent of all State spending, but 28.6 percent of
all Hispanic contract dollars. We re-ran this analysis — this time dropping NAICS
code 238210 from the data. Table 4-13 provides the results without NAICS code
238210.

Table 4-13: Disparity Ratios by Demographic Group
(without Client Services and NAICS code 238210)

Native White

American Women MWEBE

Black Hispanic Asian

Disparity Ratio | 2.52%% | 85.87% | 30.37%" | 322.35% | 53.05%" | 54.43%""" | 109.02%"""

Source: CHA analysis of State of Washington data
*** Indicates statistical significance at the 0.001 level
¥ Indicates substantive significance

G. Conclusion

We determined that the State of Washington’s geographic market is the boundar-
ies of the State; that its product market consist of many industries’; and that there
are disparities of various magnitudes in opportunities for State contracts and sub-
contracts. Outside the industries with high concentrations of M/WBEs, minority
and women entrepreneurs still face challenges in contracting opportunities. That
a few firms have overcome systemic barriers to achieve State contracts does not
mean that the playing field is level for all firms.
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V. ANALYSIS OF DISPARITIES IN
THE WASHINGTON ECONOMY

A. Introduction

The late Nobel Prize Laureate Kenneth Arrow, in his seminal paper on the eco-
nomic analysis of discrimination, observed:

Racial discrimination pervades every aspect of a society in which it is
found. ltis found above all in attitudes of both races, but also in social
relations, in intermarriage, in residential location, and frequently in
legal barriers. It is also found in levels of economic accomplishment;

this is income, wages, prices paid, and credit extended.””

This Chapter explores the data and literature relevant to how discrimination in the
state of Washington’s market and throughout the wider economy affects the abil-
ity of minorities and women to fairly and fully engage in the State’s contract
opportunities. First, we examined the distribution of firms, their sales and their
employees across different demographic groups. Next, we analyzed the rates at
which M/WBEs in the state of Washington form firms and their earnings from
those firms. Next, we summarize the literature on barriers to equal access to com-
mercial credit. Finally, we summarize the literature on barriers to equal access to
human capital. All three types of evidence have been found by the courts to be
relevant and probative of whether a government will be a passive participant in
discrimination without some type of affirmative interventions.

A key element to determine the need for government intervention through con-
tract goals in the sectors of the economy where the State procures goods and ser-
vices is an analysis of the extent of disparities in those sectors independent of the
agency’s intervention through its contracting affirmative action programs.

The courts have repeatedly held that analysis of disparities in the rates at which
M/WBEs in the government’s markets form businesses compared to similar non-
M/WBEs, their earnings from such businesses, and their access to capital markets
are highly relevant to the determination of whether the market functions properly

for all firms regardless of the race or gender of their ownership.91 These analyses
contributed most recently to the successful defense of the lllinois Tollway’s Disad-

90. Arrow, Kenneth J., “What Has Economics to say about racial discrimination?” Journal of Economic Perspectives, (1998),
12(2), pp. 91-100.

91.  Seethe discussion in Chapter Il of the legal standards applicable to contracting affirmative action programs.
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vantaged Business Enterprise (DBE) Program.92 As explained by the Tenth Circuit
in upholding the U.S. Department of Transportation’s DBE program, this type of
evidence

demonstrates the existence of two kinds of discriminatory barriers to
minority subcontracting enterprises, both of which show a strong link
between racial disparities in the federal government's disbursements
of public funds for construction contracts and the channeling of those
funds due to private discrimination. The first discriminatory barriers
are to the formation of qualified minority subcontracting enterprises
due to private discrimination, precluding from the outset competition
for public construction contracts by minority enterprises. The second
discriminatory barriers are to fair competition between minority and
non-minority subcontracting enterprises, again due to private
discrimination, precluding existing minority firms from effectively
competing for public construction contracts. The government also
presents further evidence in the form of local disparity studies of
minority subcontracting and studies of local subcontracting markets
after the removal of affirmative action programs... The government's
evidence is particularly striking in the area of the race-based denial of

access to capital, without which the formation of minority
d.”

subcontracting enterprises is stymie
Business discrimination studies and lending studies are relevant and probative
because they show a strong link between the disbursement of public funds and
the channeling of those funds due to private discrimination. “Evidence that pri-
vate discrimination results in barriers to business formation is relevant because it
demonstrates that M/WBEs are precluded at the outset from competing for public
construction contracts. Evidence of barriers to fair competition is also relevant
because it again demonstrates that existing M/WBEs are precluded from compet-

ing for public contracts.”?* Despite the contentions of plaintiffs that possibly doz-
ens of factors might influence the ability of any individual to succeed in business,
the courts have rejected such impossible tests and held that business formation
studies are not flawed because they cannot control for subjective descriptions
such as “quality of education,” “culture” and “religion.”

92.

93.

94.

Midwest Fence Corp. v. lllinois Department of Transportation, lllinois State Toll Highway Authority et al, 840 F.3d 942 (7th
Cir. 2016) (upholding the Illinois Tollway’s program for state funded contracts modeled after Part 26 and based on CHA’s
expert testimony, including about disparities in the overall lllinois construction industry); see also Builders Association of
Greater Chicago v. City of Chicago, 298 F.Supp.2d 725 (N.D. Ill. 2003) (holding that City of Chicago’s M/WBE program for
local construction contracts met compelling interest using this framework).

Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1168-1169 (10th Cir. 2000), cert. granted then dismissed as improvi-
dently granted, 532 U.S. 941 (2001) (“Adarand VII").

Id.
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For example, in unanimously upholding the USDOT DBE Program, the courts agree
that disparities between the earnings of minority-owned firms and similarly situ-

ated non-minority-owned firms and the disparities in commercial loan denial rates
between Black business owners compared to similarly situated non-minority busi-

ness owners are strong evidence of the continuing effects of discrimination.”® The
Eighth Circuit Court of Appeals took a “hard look” at the evidence Congress consid-
ered, and concluded that the legislature had

spent decades compiling evidence of race discrimination in
government highway contracting, of barriers to the formation of
minority-owned construction businesses, and of barriers to entry. In
rebuttal, [the plaintiffs] presented evidence that the data were
susceptible to multiple interpretations, but they failed to present
affirmative evidence that no remedial action was necessary because
minority-owned small businesses enjoy non-discriminatory access to
and participation in highway contracts. Thus, they failed to meet their

ultimate burden to prove that the DBE program is unconstitutional on

this ground.96

Likewise, in holding that the DBE program regulations meet strict scrutiny, the
court in the Western States opinion relied on the “substantial body of statistical
and anecdotal materials” considered by Congress, including studies based on Cen-
sus data that provide “ample” evidence of barriers to the formation of minority-

owned firms in the transportation contracting industry.97

B. Disparate Treatment in the Marketplace: Evidence
from the Census Bureau’s 2012 Survey of Business
Owners

Every five years, the Census Bureau administers the Survey of Business Owners
(“SBO”) to collect data on particular characteristics of businesses that report to the

Internal Revenue Service receipts of $1,000 or more.”?® The 2012 SBO was released
in December 2015, so our analysis reflects the most current data available. The

95.
96.

97.

98.

Northern Contracting, Inc. v. lllinois Department of Transportation, 2005 U.S. Dist. LEXIS 19868, at *64 (Sept. 8, 2005).
Sherbrooke Turf, Inc. v. Minnesota Department of Transportation, 345 F.3d. at 970 (8th Cir. 2003), cert. denied, 541 U.S.
1041 (2004); see also Adarand VI, 228 F.3d at 1175 (plaintiff has not met its burden “of introducing credible, particular-
ized evidence to rebut the government’s initial showing of the existence of a compelling interest in remedying the
nationwide effects of past and present discrimination in the federal construction procurement subcontracting mar-
ket.”).

Western States Paving Co., Inc. v. Washington State Department of Transportation, 407 F.3d 983, 993 (9th Cir. 2005),
cert. denied, 546 U.S. 1170 (2006).

See http://www.census.gov/econ/sbo/about.html for more information on the Survey.

© 2019 Colette Holt & Associates, All Rights Reserved 85



State of Washington Disparity Study 2019

SBO collects demographic data on business owners disaggregated into the follow-

ing groupszgg'100

e Non-Hispanic Blacks

e Latinos

e Non-Hispanic Native Americans

e Non-Hispanic Asians

e Non-Hispanic White Women

e Non-Hispanic White Men

e Firms Equally Owned by Non-Whites and Whites

e Firms Equally Owned by Men and Women

e Firms where the ownership could not be classified
e Publicly-Owned Firms

For purposes of this analysis, the first four groups were aggregated to form a Non-
White category. Since our interest is the treatment of Non-White-owned firms
and White Women-owned firms, the last five groups were aggregated to form one
category. To ensure this aggregated group is described accurately, we labeled this
group “not Non-White/Non-White Women”. While this label is cumbersome, it is
important to be clear this group includes firms whose ownership extends beyond
White men, such as firms that are not classifiable or that are publicly traded and
thus have no racial ownership. In addition to the ownership demographic data,
the Survey also gathers information on the sales, number of paid employees, and
payroll for each reporting firm.

In this section, we examined all industries in the state of Washington. Table 5.1
presents data on the percentage share that each group has of the total of each of
the following six business outcomes:

e The number of all firms

e The sales and receipts of all firms

* The number of firms with employees (employer firms)
e The sales and receipts of all employer firms

e The number of paid employees

99.  Race and gender labels reflect the categories used by the Census Bureau.
100. For expository purposes, the adjective “Non-Hispanic” will not be used in this chapter; the reader should assume that
any racial group referenced does not include members of that group who identify ethnically as Latino.
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Panel A of Table 5.1 presents data for the four basic Non-White racial groups:

e Black
e Llatino
¢ Native American

e Asian

Panel B of Table 5.1 presents data for six types of firm ownership:

¢ Non-white
¢ White Women
e White Men

e Equally Non-Whites and Whites

e Equally women and men

* Firms that are publicly owned or not classifiable

Categories in the second panel are mutually exclusive. Hence, firms that are Non-
White and equally owned by men and women are classified as Non-White and
firms that are equally owned by Non-Whites and Whites and equally owned by

men and women are classified as equally owned by Non-Whites and Whites.

Table 5-1: Percentage Demographic Distribution of Sales and Payroll Data
All Industries, 2012

101

Sales &
Number of Receipts -
Total Sales & Firms with All Firms Number of Annual
Number of  Receipts - Paid with Paid Paid payroll
Firms All Firms Employees Employees
(AllFirms)  ($1,000)  (Employer (Employer CmPlovees (51,000
Firms) Firms)
($1,000)
Panel A: Distribution of Non-White Firms
Black 2.62% 0.18% 0.88% 0.13% 0.40% 0.21%
Latino 4.51% 4.91% 2.85% -2

101. Some of the figures in Panel B may not correspond to the related figures in Panel A because of discrepancies in how the

SBO reports the data

© 2019 Colette Holt & Associates, All Rights Reserved
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Sales &
Number of  Receipts -
Total Sales & Firms with All Firms Number of Annual
Number of  Receipts - Paid with Paid Paid payroll
Firms All Firms Employees Employees
(AllFirms)  ($1,000)  (Employer (Employer CmPlovees  ($1,000)
Firms) Firms)
($1,000)

Native 1.21% 0.16% 0.62% 0.14% 0.26% 0.20%
American
Asian 8.41% 2.43% 10.04% 2.23% 3.42% 2.12%
Panel B: Distribution of All Firms
Non-White 17.14% 7.78% 14.80% 7.56% 5.69% 4.53%
White Women 27.29% 3.28% 15.00% 2.83% 5.69% 3.87%
White Men 39.94% 22.73% 43.95% 22.02% 35.57% 25.21%
Equally Non- 0 o o 0 9 0
White & White 1.59% 0.40% 1.95% 0.36% 0.71% 0.48%
Equally 11.56% 4.65% 17.00% 4.37% 7.02% 6.02%
Women & Men
Firms Not 2.43% 61.13% 7.20% 62.82% 45.25% 59.85%
Classifiable

100.00% 100.00% 100.00% 100.00% 100.00% 100.00%

All Firms

a. There were many cases when the Census Bureau did not report information because the data was not up
to the Bureau’s reporting standard or the Bureau reported a range of numbers instead of one value. As a
consequence, a percentage could not be calculated and, in these cases, the value will be entered into the
table as “---"

Source: CHA calculations from Survey of Business Owners

Since the central issue is the possible disparate treatment of Non-White and White
Women firms, Table 5.2 re-aggregates the last four groups— White men; equally
Non-White and White; equally women and men; and firms not classifiable— into

one group: Not Non-White/Not White Women.?%2 we then present the shares
each group has of the six indicators of firm utilization. These data were then used
to calculate three disparity ratios, presented in Table 5.2:

e Ratio of sales and receipts share for all firms over the share of total number of
all firms.

102. Again, while a cumbersome nomenclature, it is important to remain clear that this category includes firms other than
those identified as owned by White men.
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e Ratio of sales and receipts share for employer firms over the share of total
number of employer firms.

e Ratio of annual payroll share over the share of total number of employer
firms.

For example, the disparity ratio of sales and receipts share for all firms over the
share of total number of all firms for Black firms is 6.79 percent (as shown in Table
5.3). Thisis derived by taking the Black share of sales and receipts for all firms
(0.18 percent) and dividing it by the Black share of total number of all firms (2.62

percent that are presented in Table 5.2.193 |f Black-owned firms earned a share of
sales equal to their share of total firms, the disparity would have been 100 per-
cent. Anindex less than 100 percent indicates that a given group is being utilized
less than would be expected based on its availability, and courts have adopted the
Equal Employment Opportunity Commission’s “80 percent” rule that a ratio less

than 80 percent presents a prima facie case of discrimination.1%% All disparity
ratios for Non-White firms and White Women firms are below this threshold.%°

Table 5-2: Demographic Distribution of Sales and Payroll Data — Aggregated
Groups

All Industries, 2012

Sales &
Number of  Receipts -
Total Sales & Firms with All Firms
Numberof  Receipts - Paid with Paid  Numberof AL
- . Paid payroll
Firms All Firms Employees Employees Emblovees ($1,000)
(All Firms) ($1,000) (Employer  (Employer ploy 2
Firms) Firms)
($1,000)
Panel A: Distribution of Non-White Firms
Black 2.62% 0.18% 0.88% 0.13% 0.40% 0.21%
Latino 4.52% 4.91% 2.86% --- --- ---
Native 1.21% 0.16% 0.62% 0.14% 0.26% 0.20%
American
Asian 8.41% 2.43% 10.05% 2.23% 3.42% 2.12%

103. Please note: while the tables present values that are rounded to the two-digit level, the actual values are not. Hence,

using the example presented above, 0.18 divided by 2.62 equals 6.87; however, with the unrounded versions of the
data, the result is 6.79.

104. 29 C.F.R.§1607.4(D) (“A selection rate for any race, sex, or ethnic group which is less than four-fifths (4/5) (or eighty

percent) of the rate for the group with the highest rate will generally be regarded by the Federal enforcement agencies
as evidence of adverse impact, while a greater than four-fifths rate will generally not be regarded by Federal enforce-

ment agencies as evidence of adverse impact.”).

105. Because the data in the subsequent tables are presented for descriptive purposes, significance tests on these results are
not conducted.
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Sales &
Number of Receipts -
Total Sales & Firms with All Firms Number of
Number of  Receipts - Paid with Paid Paid
Firms All Firms Employees Employees Emplovees
(All Firms) ($1,000) (Employer  (Employer ploy
Firms) Firms)
($1,000)
Panel B: Distribution of All Firms
Non-White 17.15% 7.78% 14.81% 7.57% 5.69% 4.53%
White Women 27.30% 3.28% 15.02% 2.83% 5.70% 3.87%
Not Non-
White/Not 55.55% 88.94% 70.17% 89.60% 88.61% 91.60%
White Women

All Firms 100.0% 100.0% 100.0% 100.0% 100.0% 100.0%

Source: CHA calculations from Survey of Business Owners

Table 5-3: Disparity Ratios of Firm Utilization Measures
All Industries, 2012

Ratio of Salesto  Ratio of Salesto  Ratio of Payroll
Number of Firms  Number of Firms to Number of

(All Firms) (Employer Firms)  Employer Firms

Panel A: Disparity Ratios for Non-White Firms

Black 6.79% 15.09% 52.40%
Latino 108.73% - -
Native American 12.83% 22.28% 76.14%
Asian 28.84% 22.20% 61.98%
Panel B: Disparity Ratios for All Firms

Non-Whites 45.39% 51.07% 79.65%
White Women 12.02% 18.85% 67.95%
\slv()k;citl\éo\?\/_g/\r/nhelzae/ Not 160.09% 127.70% 103.37%
All Firms 100.0% 100.0% 100.0%

Source: CHA calculations from Survey of Business Owners

90 © 2019 Colette Holt & Associates, All Rights Reserved



State of Washington Disparity Study 2019

C. Disparate Treatment in the Marketplace: Evidence
from the Census Bureau’s 2012 - 2016 American
Community Survey

As discussed in the beginning of this Chapter, the key question is whether firms
owned by Non-Whites and White Women face disparate treatment in the market-
place. In this section, we explore this question using the Census Bureau’s Ameri-
can Community Survey data to address other aspects of this question. One
element asks if demographic differences exist in the wage and salary income
received by private sector workers. Beyond the issue of bias in the incomes gener-
ated in the private sector, this exploration is important for the issue of possible
variations in the rate of business formation by different demographic groups. One
of the determinants of business formation is the pool of financial capital at the dis-
posal of the prospective entrepreneur. The size of this pool is related to the
income level of the individual either because the income level impacts the amount
of personal savings that can be used for start-up capital or the income level affects
one’s ability to borrow funds. Consequently, if particular demographic groups
receive lower wages and salaries then they would have access to a smaller pool of
financial capital, and thus reduce the likelihood of business formation.

The American Community Survey (“ACS”) Public Use Microdata Sample (“PUMS”) is
useful in addressing these issues. The ACS is an annual survey of 1 percent of the
population and the PUMS provides detailed information at the individual level. In
order to obtain robust results from our analysis, we used the file that combines

the most recent data available for years 2012 through 2016.1% With this rich data
set, our analysis can establish with greater certainty any causal links between race,
gender and economic outcomes.

Often, the general public sees clear associations between race, gender, and eco-
nomic outcomes and assumes this association reflects a tight causal connection.
However, economic outcomes are determined by a broad set of factors, including
and extending beyond, race and gender. To provide a simple example, two people
who differ by race or gender may receive different wages. This difference may
simply reflect that the individuals work in different industries. If this underlying
difference is not known, one might assert the wage differential is the result of race
or gender difference. To better understand the impact of race or gender on
wages, it is important to compare individuals of different races or genders who
work in the same industry. Of course, wages are determined by a broad set of fac-
tors beyond race, gender and industry. With the ACS PUMS, we have the ability to
include a wide range of additional variables such as age, education, occupation,
and state of residence in the analysis.

106. For more information about the ACS PUMS, see http://www.census.gov/acs/.
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We employed a multiple regression statistical technique to process this data. This
methodology allows us to perform two analyses: an estimation of how variations
in certain characteristics (called independent variables) will impact the level of
some particular outcome (called a dependent variable), and a determination of
how confident we are that the estimated variation is statistically different from
zero. We have provided more detail on this technique in Appendix A.

With respect to the first result of regression analysis, we examined how variations
in the race, gender and industry of individuals impact the wages and other eco-
nomic outcomes received by individuals. The technique allows us to determine
the effect of changes in one variable, assuming that the other determining vari-
ables are the same. That is, we compare individuals of different races, but of the
same gender and in the same industry; or we compare individuals of different gen-
ders, but of the same race and the same industry; or we compare individuals in dif-
ferent industries, but of the same race and gender. We are determining the
impact of changes in one variable (e.g., race, gender or industry) on another vari-
able (wages), “controlling for” the movement of any other independent variables.

With respect to the second result of regression analysis, this technique also
allowed us to determine the statistical significance of the relationship between the
dependent variable and independent variable. For example, the relationship
between gender and wages might exist but we find that it is not statistically differ-
ent from zero. In this case, we are not confident that there is not any relationship
between the two variables. If the relationship is not statistically different from
zero, then a variation in the independent variable has no impact on the dependent
variable. The regression analysis allows us to say with varying degrees of statistical
confidence that a relationship is different from zero. If the estimated relationship
is statistically significant at the 0.05 level, that indicates we are 95 percent confi-
dent that the relationship is different from zero; if the estimated relationship is
statistically significant at the 0.01 level, that indicates we are 99 percent confident
that the relationship is different from zero; if the estimated relationship is statisti-

cally significant at the 0.001 level, that indicates we are 99.9% confident that the
relationship is different from zero.'%”
In the following presentation of results, each sub-section first reports data on the

share of a demographic group that forms a business (business formation rates)%8;

the probabilities that a demographic group will form a business relative to White
men (business formation probabilities); the differences in wages received by a
demographic group relative to White men (wage differentials); and the differences

107. Most social scientists do not endorse utilizing a confidence level of less than 95%. (Another way of stating a confidence
level of 95% is to state the results are statistically significance at the 0.05 level.) Appendix C explains more about statisti-
cal significance.

108. Inorder to operationalize the concept of business formation, we identified those individuals who are self-employed and
then determined what share of a particular group (e.g, Blacks; Hispanics in construction) are self-employed.
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in business earnings received by a demographic group relative to White men (busi-
ness earnings differentials).

1. All Industries Combined in the State of Washington

One method of exploring differences in economic outcomes is to examine the
rate at which different demographic groups form businesses. We developed
these business formation rates using data from the U.S. Bureau of the Census’
American Community Survey. Table 5.4 presents these results. The table indi-
cates that White men have higher business formation rates compared to Non-
Whites and White Women. Table 5.5 utilizes probit regression analysis to
examine the probability of forming a business after controlling for important

factors beyond race and gender.109 This table indicates that Non-Whites and
White Women are less likely to form businesses compared to similarly situated
White men. The reduced probabilities of business formation ranged from 2.8
percent for Blacks to 1.0 percent for Others. These results were statistically

significant at the 0.001 level for each variable except for Other!©.

Another way to measure equity is to examine how the wage and salary
incomes and business earnings of particular demographic groups compare to
White men. Multiple regression statistical techniques allowed us to examine
the impact of race and gender on economic outcome while controlling for

other factors, such as education, that might impact outcomes. ! Tables 5.6
and 5.7 present these data on wage and salary incomes and business earnings,
respectively. Table 5.6 indicates that Non-whites and White women earn less
than White men. The reduction in earnings ranges from 42.3 percent to 13.0
percent and all of the results are statistically significant at the 0.001 level.
Table 5.7 indicates that, except for Asians, Non-whites and White women
receive business earnings less than White men. The reduction in earnings
ranges from 76.4 percent to 15.4 percent. However, only the result for White
women is statistically significant.

Table 5-4: Business Formation Rates
All Industries, 2012 - 2016

Demographic Group Business Formation Rates

Black 2.2%
Latino 2.3%
Native American 1.9%

109. Appendix B provides a “Further Explanation of Probit Regression Analysis.”
110. At-test was performed on the regression coefficients to examine the probability the coefficients were not equal to zero.
111. See Appendix A for more information on multiple regression statistical analysis.
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Demographic Group Business Formation Rates

Asian/Pacific Islander 3.7%
Other 3.6%
White Women 3.7%
Non-White Male 3.3%
White Male 5.7%

Source: CHA calculations from the American Community Survey

Table 5-5: Business Formation Probabilities
Relative to White Men, All Industries, 2012 - 2016

Probability of Forming a

Demographic Group Business Relative to White
Men

Black 2.8% "

Latino 2 5%

Native American 26% "

Asian/Pacific Islander 1.7%""

Other -1.0%

White Women 1.7%""

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
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Table 5-6: Wage Differentials for Selected Groups
Relative to White Men, All Industries, 2012 - 2016
Wages Relative to White

Demographic Group Men (% Change)
Black -29.1%
Latino -13.0%
Native American -42.3% "
Asian/Pacific Islander 19.3%
Other -23.2%
White Women 31.6%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level

Table 5-7: Business Earnings Differentials for Selected Groups
Relative to White Men, All Industries

Earnings Relative to White

Demographic Group Men (% Change)
Black -33.1%
Latino -15.4%
Native American -79.6%
Asian/Pacific Islander 12.4%
Other -76.4%
White Women 32.3% "

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level

2. The Construction Industry in the State of Washington

Table 5.8 indicates that White men have higher business formation rates com-
pared to Non-Whites and White Women. Table 5.9 indicates that Non-Whites
and White Women are less likely to form businesses compared to similarly sit-
uated White men. The reduced probabilities of business formation ranged
from 9.5 percent to 2.7 percent. These results were statistically significant for
Latinos, Blacks, and Asians. Table 5.10 indicates that wage and salary income
for Non-whites and White women earn less than White men. The reduction in
earnings range from 53.7 percent to 12.0 percent and all of the results are sta-
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tistically significant. Table 5.11 indicates that Asians and White women receive
business earnings less than White men. The reduction in earnings ranges from
66.0 percent to 14.9 percent. Because of limited sample sizes, results could
only be estimated for Blacks, Native Americans, and Others. However, only
the result for White women was statistically significant.

Table 5-8: Business Formation Rates
Construction, 2012 - 2016

Demographic Group Business Formation Rates

Black 3.3%
Latino 4.3%
Native American 5.6%
Asian/Pacific Islander 6.6%
Other 5.0%
White Women 9.9%
Non-White Male 6.2%
White Male 11.6%

Source: CHA calculations from the American Community Survey

Table 5-9: Business Formation Probability Differentials for Selected Groups
Relative to White Men, Construction, 2012 - 2016
Probability of Forming a

Demographic Group Business Relative to White
Men

Black -9.5%

Latino 729 "

Native American -5.9%
Asian/Pacific Islander -5.9%"

Other -4.4%

White Women -2.7%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
** Indicates statistical significance at the 0.01 level
* Indicates statistical significance at the 0.05 level
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Table 5-10: Wage Differentials for Selected Groups
Relative to White Men, Construction, 2012 - 2016
Wages Relative to White

Demographic Group Men (% Change)
Black -53.7%
Latino -12.0% "
Native American -49.1%
Asian/Pacific Islander 16.7%
Other -45.5% "
White Women -49.0%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
** Indicates statistical significance at the 0.01 level
* Indicates statistical significance at the 0.05 level

Table 5-11: Business Earnings Differentials for Selected Groups
Relative to White Men, Construction, 2012 - 2016

Earnings Relative to White

Demographic Group Men (% Change)
Black (omitted)
Latino -66.0%
Native American (omitted)
Asian/Pacific Islander -27.9%
Other (omitted)
White Women -14.9%

Source: CHA calculations from the American Community Survey

3. The Construction-Related Services Industry in the State of
Washington

It was difficult to make reliable estimates of business outcomes in this sector
because the sample of Blacks, Latinos, Native Americans, Asians, and Others

was very small.’? In some cases, the econometric analysis would not produce
any estimates (indicated as “omitted”); in other cases, the results were not

112. The sample numbers were Black (1); Latino (3); Native American (1); Asian (6); and Other (0).
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statistically significant, but the result could be attributed to the sample size
and not because the underlying hypothesis could not be upheld. Table 5.12
indicates that White men have higher business formation rates compared to
Non-Whites and White Women, except for Native Americans. Table 5.13 indi-
cates that Blacks, Asians, and White women are less likely to form businesses
compared to similarly situated White men. Table 5.14 indicates that except for
Blacks, wage and salary income for Non-whites and White women earn less
than White men. The reduction in earnings range from 65.2 percent to 3.2
percent and with the results for Asians, Others, and White women being statis-
tically significant. Table 5.15 indicates that Asians receive business earnings
less than White men.

Table 5-12: Business Formation Rates
Construction-Related Services, 2012 - 2016

Demographic Group Business Formation Rates

Black 1.7%
Latino 4.3%
Native American 19.1%
Asian/Pacific Islander 4.2%
Other 0.0%
White Women 3.7%
Non-White Male 3.9%
White Male 7.6%

Source: CHA calculations from the American Community Survey

Table 5-13: Business Formation Probability Differentials for Selected Groups
Relative to White Men, Construction-related Services, 2010 - 2014

Probability of Forming a

Demographic Group Business Relative to White
Men

Black -2.9%

Latino 0.0%

Native American 18.0%

Asian/Pacific Islander -3.1%

Other 0.0%

White Women -0.9%

Source: CHA calculations from the American Community Survey
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Table 5-14: Wage Differentials for Selected Groups

Relative to White Men, Construction-Related Services, 2012 -
2016

Demographic Group Wages Relative to White

Men (% Change)

Black 1.0%
Latino -3.2%
Native American -3.2%
Asian/Pacific Islander 14.2%"
Other 65.2%"
White Women 34.4%"""

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
* Indicates statistical significance at the 0.05 level

Table 5-15: Business Earnings Differentials for Selected Groups
Relative to White Men, Construction-related Services, 2012 -

2016
Demographic Group EarninMg:nR((-.:’kaéil\q/:ntge\)Nhite
Black (omitted)
Latino (omitted)
Native American 44.1%
Asian/Pacific Islander -56.3%
Other (omitted)
White Women 5.5%

Source: CHA calculations from the American Community Survey

4, Goods in the State of Washington

It was difficult to make reliable estimates of business outcomes in this sector

because the sample of Blacks, Native Americans, and Others was very small. 113

In some cases, the econometric analysis would not produce any estimates
(indicated as “omitted”); in other cases, the results were not statistically signif-
icant, but the result could be attributed to the sample size and not because the

113.  The sample numbers were Black (1); Native American (2); and Other (1).
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underlying hypothesis could not be upheld. Table 5.16 indicates that White
men have higher business formation rates compared to Non-Whites and
White Women except for Native Americans and Others. Table 5.17 indicates
that, except for Asians, Non-Whites and White women are less likely to form
businesses compared to similarly situated White men. Table 5.18 indicates
wage and salary income for Non-whites and White women earn less than
White men. The reduction in earnings ranges from 36.9 percent to 23.7 per-
cent. Table 5.19 indicates that Blacks, Latinos, White women receive less busi-
ness earnings than White men.

Table 5-16: Business Formation Rates
Goods, 2012 - 2016

Demographic Group Business Formation Rates

Black 0.3%
Latino 0.8%
Native American 5.1%
Asian/Pacific Islander 6.6%
Other 0.6%
White Women 3.4%
Non-White Male 3.0%
White Male 4.1%

Source: CHA calculations from the American Community Survey

Table 5-17: Business Formation Probabilities
Relative to White Men, Goods, 2012 - 2016

Probability of Forming a

Demographic Group Business Relative to White
Men
Black 6.2%
Latino 2.6%
Native American -0.1%
Asian/Pacific Islander 2.3%"
Other -0.5%
White Women -1.0%

Source: CHA calculations from the American Community Survey
* Indicates statistical significance at the 0.05 level
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Table 5-18: Wage Differentials for Selected Groups
Relative to White Men, Goods, 2012 - 2016
Wages Relative to White

Demographic Group Men (% Change)
Black -33.9%
Latino -25.6%
Native American -35.9%
Asian/Pacific Islander 29.5% """
Other -23.7%
White Women 36.9%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
** Indicates statistical significance at the 0.01 level

Table 5-19: Business Earnings Differentials for Selected Groups
Relative to White Men, Goods, 2012 - 2016

Earnings Relative to White

Demographic Group Men (% Change)
Black -44.7%
Latino -209.0%
Native American (omitted)
Asian/Pacific Islander 83.3%
Other (omitted)
White Women -26.3%

Source: CHA calculations from the American Community Survey

5. The Services Industry in State of Washington

Table 5.20 indicates that White men have higher business formation rates
compared to Non-Whites and White Women. Table 5.21 indicates that Non-
Whites and White Women are less likely to form businesses compared to simi-
larly situated White men. The reduced probabilities of business formation
ranged from 5.2 percent to 1.0 percent. Table 5.22 indicates that wage and
salary income for Non-whites and White women earn less than White men.
The reduction in earnings ranges from 33.7 percent to 10.1 percent. Table
5.23 indicates that, except for Latinos, Non-whites and White women receive
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business earnings less than White men. The reduction in earnings range from
74.4 percent to 12.6 percent.

Table 5-20: Business Formation Rates
Services, 2012 - 2016

Demographic Group Business Formation Rates

Black 2.4%
Latino 3.1%
Native American 1.6%
Asian/Pacific Islander 4.0%
Other 3.4%
White Women 4.5%
Non-White Male 4.0%
White Male 7.1%

Source: CHA calculations from the American Community Survey

Table 5-21: Business Formation Probability Differentials for Selected Groups
Relative to White Men, Services, 2012 - 2016

Probability of Forming a

Demographic Group Business Relative to White
Men

Black 3.0% "

Latino -1.0%"

Native American 5.2%"""
Asian/Pacific Islander 2.4%""

Other -2.1%

White Women 1.7%""

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
* Indicates statistical significance at the 0.05 level
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Table 5-22: Wage Differentials for Selected Groups
Relative to White Men, Services, 2012 - 2016
Wages Relative to White

Demographic Group Men (% Change)
Black 25.7%
Latino -101% "
Native American -33.7%
Asian/Pacific Islander 15.8%
Other -23.6%
White Women 27.1%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level

Table 5-23: Business Earnings Differentials for Selected Groups
Relative to White Men, Services, 2012 - 2016

Earnings Relative to White

Demographic Group Men (% Change)
Black -21.9%
Latino 3.5%
Native American -74.4%
Asian/Pacific Islander -12.6%
Other -17.7%
White Women -28.9%"

Source: CHA calculations from the American Community Survey
* Indicates statistical significance at the 0.05 level

6. The Information Technology Industry in State of Washington

It was difficult to make reliable estimates of business outcomes in this sector

because the sample of Blacks, Latinos, and Others was very small.11% |n some
cases, the econometric analysis would not produce any estimates (indicated as
“omitted”); in other cases, the results were not statistically significant, but the
result could be attributed to the sample size and not because the underlying
hypothesis could not be upheld. Table 5.24 indicates that White men have

114. The sample numbers were Black (0); Latino (9); and Other (0).
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higher business formation rates compared to Non-Whites and White Women.
Table 5.25 indicates that, except for Latinos, Non-Whites and White women
are less likely to form businesses compared to similarly situated White men.
Table 5.26 indicates, except for Native Americans, wage and salary income for
Non-whites and White women earn less than White men. The reduction in
earnings ranges from 91.2 percent to 8.0 percent. Table 5.27 indicates that
Latinos, Asians, White women receive more business earnings than White
men.

Table 5-24: Business Formation Rates
Information Technology, 2012 - 2016

Demographic Group Business Formation Rates

Black 0.0%
Latino 3.9%
Native American 0.0%
Asian/Pacific Islander 1.1%
Other 0.0%
White Women 3.6%
Non-White Male 2.1%
White Male 4.6%

Source: CHA calculations from the American Community Survey

Table 5-25: Business Formation Probability Differentials for Selected Groups
Relative to White Men, Information Technology, 2012 - 2016

Probability of Forming a

Demographic Group Business Relative to White
Men

Black (omitted)

Latino 0.2%

Native American (omitted)

Asian/Pacific Islander 2.9%""

Other (omitted)

White Women -0.6%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
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Table 5-26: Wage Differentials for Selected Groups
Relative to White Men, Information Technology, 2012 - 2016
Wages Relative to White

Demographic Group Men (% Change)
Black 27.9% "
Latino -13.0%"
Native American 0.9%
Asian/Pacific Islander -8.0%"
Other 91.2% "
White Women -28.9%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level
** Indicates statistical significance at the 0.01 level
* Indicates statistical significance at the 0.05 level

Table 5-27: Business Earnings Differentials for Selected Groups
Relative to White Men, Information Technology, 2012 - 2016

Earnings Relative to White

Demographic Group Men (% Change)
Black (omitted)
Latino 144.0%
Native American (omitted)
Asian/Pacific Islander 112.0%" "
Other (omitted)
White Women 115.0%

Source: CHA calculations from the American Community Survey
*** Indicates statistical significance at the 0.001 level

D. Evidence of Disparities in Access to Business Capital

Capital is the lifeblood of any business. Participants in the anecdotal data collec-
tion universally agreed to this fundamental fact. The interviews with business
owners conducted as part of this Study confirmed that small firms, especially
minority- and women-owned firms, had difficulties obtaining needed working cap-
ital to perform on state contracts and subcontracts, as well as expand the capaci-
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ties of their firms. As discussed above, discrimination may even prevent firms
from forming in the first place.

There is an extensive body of scholarly work on the relationship between personal
wealth and successful entrepreneurship. There is a general consensus that dispar-

ities in personal wealth translate into disparities in business creation and owner-
115

ship.
The Federal Reserve Board and the U.S. Small Business Administration have con-
ducted surveys of discrimination in the small business credit market for 1993,
1998 and 2003. These Surveys of Small Business Finances (“SSBF”) are based on a
large representative sample of firms with fewer than 500 employees. The main
finding from these Surveys is that MBEs experience higher loan denial probabilities
and pay higher interest rates than white-owned businesses, even after controlling
for differences in credit worthiness and other factors. Blacks, Hispanics and Asians
were more likely to be denied credit than Whites, even after controlling for firm

characteristics like credit history, credit score and wealth. Blacks and Hispanics

were also more likely to pay higher interest rates on the loans they did receive. 10

A recent report to the U.S. Department of Commerce summarizes these Surveys,

results from the Kauffman Firm Survey,117 data from the U.S. Small Business
Administration’s Certified Development Company/504 Guaranteed Loan Pro-

gram118 and additional extensive research on the effects of discrimination on
opportunities for MBEs. The most comprehensive report of its kind, “Disparities in
Capital Access Between Minority and Non-Minority-Owned Businesses: The Trou-
bling Reality of Capital Limitations Faced by MBEs,” found that

Low levels of wealth and liquidity constraints create a substantial
barrier to entry for minority entrepreneurs because the owner’s wealth
can be invested directly in the business, used as collateral to obtain
business loans or use to acquire other businesses.... [T]he largest single

actor explaining racial disparities in business creation rates are

differences in asset levels.”11°

115.

116.

117.

118.

119.

See, e.g., Evans, David S. and Jovanovic, Boyan, “An Estimated Model of Entrepreneurial Choice under Liquidity Con-
straints,” Journal of Political Economy, (1989); Evans, David S. and Leighton, Linda “Some empirical aspects of entrepre-
neurship,” American Economic Review, (1989).

See Blanchflower, D. G., Levine. P. and Zimmerman, D., “Discrimination In The Small Business Credit Market,” Review of
Economics and Statistics, (2003); Cavalluzzo, K. S. and Cavalluzzo, L. C. “Market structure and discrimination, the case of
small businesses,” Journal of Money, Credit, and Banking, (1998)
http://www.kauffman.org/~/media/kauffman_org/research%20reports%20and%20covers/2013/06/kauffmanfirmsur-
vey2013.pdf.
http://www.sba.gov/category/navigation-structure/loans-grants/small-business-loans/sba-loan-programs/real-estate-
and-eq.

Fairlie, R. W. and Robb, A., “Disparities in Capital Access Between Minority and Non-Minority-Owned Businesses: The
Troubling Reality of Capital Limitations Faced by MBEs,” U.S. Department of Commerce, Minority Business Development
Agency, 2010, pp. 22-23.
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Some of the key findings of the Report include:

Minority-owned firms are less likely to receive loans than non-minority
owned firms regardless of firm size. According to an analysis of data from the
Survey of Small Business Finances, for firms with gross receipts over
$500,000, 52 percent of non-minority-owned firms received loans compared
to 41 percent of minority-owned firms.

When minority-owned firms do receive financing, it is for less money and at a
higher interest rate than non-minority-owned firms regardless of the size of
the firm. Minority-owned firms paid an average of 7.8 percent in interest
rates for loans compared to 6.4 percent for non-minority-owned firms.
Among firms with gross receipts under $500,000, minority-owned firms paid
an average of 9.1 percent in interest rates compared to 6.9 percent for non-
minority-owned firms.

Minority owned firms are more likely to be denied loans. Among firms with
gross receipts under $500,000, loan denial rates for minority firms were
about three times higher, at 42 percent, compared to those of non-minority-
owned firm, at 16 percent. For high sales firms, the rates of loan denial were
almost twice as high for MBEs as for non-MBEs.

MBEs pay higher interest rates for business loans. For all firms, MBEs paid 7.8
percent on average for loans compared with 6.4 percent for non-MBEs. The
difference was smaller, but still high, between MBES and non-MBEs with high
sales.

Minority-owned firms receive smaller equity investments than non-minority
owned firms even when controlling for detailed business and owner
characteristics. The differences are large and statistically significant. The
average amount of new equity investments in minority-owned firms receiving
equity is 43 percent of the average of new equity investments in non-
minority-owned firms. The differences were even larger for loans received by
high sales firms. Yet, venture capital funds focusing on investing in minority

firms provide returns that are comparable to mainstream venture capital

firms.120

Disparities in total investments in minority-owned firms compared to those in
non-minority owned firms grew after the first year of business operations.
According to the analysis of the data from the Kauffman Firm Survey,
minority-owned firms’ investments into their firms were about 18 percent
lower in the first year of operations compared to those of non-minority-
owned firms. This disparity grew in the subsequent three years of operations,

120. See Bates, T. and Bradford, W., “Venture Capital Investment in Minority Business,” Journal of Money Credit and Banking

40, 2-3 (2008).
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where minorities’ investments into their firms were about 36 percent lower
compared to those of non-minority-owned firms.

Minority entrepreneurs face challenges (including lower family wealth and diffi-

culty penetrating financial markets and networks) directly related to race that limit
121

their ability to secure financing for their businesses.
These findings are consistent with those of the 2012 study. The Survey of Small
Business Finances (“SSBF”), conducted by the Federal Reserve Board and the U.S.
Small Business Administration from 1999-2003, found that MBEs experience sig-
nificant barriers compared to similar non-MWBEs. When minority-owned firms
did apply for a loan, their loan requests were substantially more likely to be denied
than non-minorities, even after accounting for differences like firm size and credit
history. Loan denial rate ranged from 8 to 24 percentage points higher than for
nonminority male-owned small businesses. When minority-owned firms did
receive a loan, they were obligated to pay higher interest rates on the loans than
comparable nonminority-owned firms. These results strongly suggest that MBEs
do not enjoy full and fair access to the credit necessary to perform on state prime
contracts and associated subcontractors.

Evidence of Disparities in Access to Human Capital

There is a strong intergenerational correlation with business ownership. The prob-
ability of self-employment is significantly higher among the children of the self-
employed. This was evident in the large number of non-M/WBEs in our interview
groups who were second even higher generation firms doing business for the mar-
ket area. This disadvantages minorities, whose earlier generations were denied
business ownership through either de jure segregation or de facto exclusion.

There is evidence that current racial patterns of self-employment are in part

determined by racial patterns of self-employment in the previous generation.122

Black men have been found to face a “triple disadvantage”: they are less likely
than White men to: 1. Have self-employed fathers; 2. Become self-employed if

their fathers were not self-employed; and 3. To follow their fathers into self-

employment.123

Intergenerational links are also critical to the success of the businesses that do
form.1?4 Working in a family business leads to more successful firms by new own-

121. Fairlie, R.W. and Robb, A., “Race and Entrepreneurial Success: Black-, Asian- and White-Owned Businesses in the United
States”, Cambridge: MIT Press, 2008.
122. Fairlie, RW., “The Absence of the African American Owned Business, An Analysis of the Dynamics of Self-Employment,”
Journal of Labor Economics, (1999).
123. Hout, M. and Rosen, H. S., “Self-employment, Family Background, and Race,” Journal of Human Resources 35, no.4
(2000).
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ers. One study found that only 12.6 percent of Black business owners had prior
work experiences in a family business as compared to 23.3 percent of White busi-

ness owners.™?> This creates a cycle of low rates of minority ownership and worse
outcomes being passed from one generation to the next, with the corresponding
perpetuation of advantages to White-owned firms.

Similarly, unequal access to business networks reinforces exclusionary patterns.
The composition and size of business networks are associated with self-employ-

ment rates.'?® The U.S. Department of Commerce has reported that the ability to

form strategic alliances with other firms is important for success. '’ MBEs in our
interviews reported that they felt excluded from the networks that help to create
success in the highway construction industry.

Conclusion

The economy-wide data, taken as a whole, paint a picture of systemic and
endemic inequalities in the ability of firms owned by minorities for women to have
full and fair access to state contracts and associated subcontracts. This evidence
supports the conclusion that absent some affirmative state measures, these ineg-
uities create disparate impacts on M/WBEs and may render the state a passive
participant in overall market-wide discrimination.

124.

125.
126.
127.

Fairlie, R.W. and Robb, A., “Why are black-owned businesses less successful than White-owned businesses? The role of
families, inheritances, and business human capital,” Journal of Labor Economics, (2007).

Id.

Allen, W. D., “Social Networks and Self-Employment,” Journal of Socio-Economics 29, no.5 (2000).
Increasing MBE Competitiveness through strategic Alliances (Minority Business Development Agency, 2008).

© 2019 Colette Holt & Associates, All Rights Reserved 109



State of Washington Disparity Study 2019

110 © 2019 Colette Holt & Associates, All Rights Reserved



VI. QUALITATIVE EVIDENCE OF
RACE AND GENDER BARRIERS
IN THE STATE OF
WASHINGTON’S MARKET

In addition to quantitative data, a disparity study should further explore anecdotal evi-
dence of experiences with discrimination in contracting opportunities and the State of
Washington. This evidence is relevant to the question of whether observed statistical
disparities are due to discrimination and not to some other non-discriminatory cause
or causes, as well as the likely efficacy of any race- and gender-neutral remedies
employed by the State. As discussed in Chapter Il, this type of anecdotal data has
been held by the courts to be relevant and probative under the Fourteenth Amend-
ment of whether the State has a “strong basis in evidence” to enact a race- and gen-
der-conscious program, and if so, what narrowly tailored remedies are supportable to
reduce the effects of past and current discrimination, and create a level playing field
for contract opportunities for all firms.

The Supreme Court has held that anecdotal evidence can be persuasive because it

“brought the cold [statistics] convincingly to life.”*?® Evidence about discriminatory
practices engaged in by prime contractors, agency personnel, and other actors rele-

vant to business opportunities has been found relevant regarding barriers both to

minority firms’ business formation and to their success on governmental projects.129

While anecdotal evidence is insufficient standing alone, “[p]ersonal accounts of actual
discrimination or the effects of discriminatory practices may, however, vividly comple-
ment empirical evidence. Moreover, anecdotal evidence of a [government’s] institu-

tional practices that exacerbate discriminatory market conditions are [sic] often

particularly probative."130 “[W]e do not set out a categorical rule that every case

must rise or fall entirely on the sufficiency of the numbers. To the contrary, anecdotal
evidence might make the pivotal difference in some cases; indeed, in an exceptional

case, we do not rule out the possibility that evidence not reinforced by statistical evi-

dence, as such, will be enough."131

128. International Brotherhood of Teamsters v. United States, 431 U.S. 324, 399 (1977).

129. Adarand Constructors, Inc. v. Slater, 228 F.3d 1147, 1168-1172 (10th Cir. 2000), cert. granted, 532 U.S. 941, then dis-
missed as improvidently granted, 534 U.S. 103 (2001).

130. Concrete Works of Colorado, Inc. v. City and County of Denver, 36 F.3d 1513, 1120, 1530 (10th Cir. 1994) (“Concrete
Works II").
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There is no requirement that anecdotal testimony be “verified” or corroborated, as
befits the role of evidence in legislative decision-making, as opposed to judicial pro-
ceedings. “Plaintiff offers no rationale as to why a fact finder could not rely on the
State’s ‘unverified” anecdotal data. Indeed, a fact finder could very well conclude that
anecdotal evidence need not—indeed cannot— be verified because it ‘is nothing more
than a witness’ narrative of an incident told from the witness’ perspective and includ-

ing the witness’ perception.”*3? Likewise, the Tenth Circuit held that “Denver was not
required to present corroborating evidence and [plaintiff] was free to present its own

witnesses to either refute the incidents described by Denver’s witnesses or to relate
»133

their own perceptions on discrimination in the Denver construction industry.
To explore this type of anecdotal evidence of possible discrimination against minori-
ties and women in Washington State’s geographic and industry markets and the effec-
tiveness of its current race-neutral measures, we conducted public meetings, and
business owner and stakeholder interviews, totaling 252 participants. We met with a
broad cross section of business owners from the State’s geographic and industry mar-
kets. Firms ranged in size from large national businesses to established family-owned
firms to new start-ups. We sought to explore their experiences in seeking and per-
forming public and private sector prime contracts and subcontracts with the State,
other government agencies, and in the private sector. We also elicited recommenda-
tions for effective measures to reduce barriers and create equal opportunities, dis-
cussed in Chapter IIl.

Many minority and women owners reported that racism and sexism continue to
impede them. Biased perceptions, sexism and workplace or professional harassment
remain all too common and constrain M/WBEs’ entrepreneurial endeavors.

We also conducted an electronic survey of firms in the Washington State market area
about their experiences in obtaining work, marketplace conditions and the State’s
contracting policies. The results were similar to those of the interviews.

Almost half (45.5%) of M/WBEs reported they still experience barriers to equal con-
tracting opportunities; one-third (33.1%) said their competency was questioned
because of their race or gender; almost 25% reported job-related sexual or racial
harassment or stereotyping; almost one-fifth (18.0%) reported experiencing discrimi-
nation from suppliers or subcontractors because of their race and/or gender; and
almost 40% reported less access to business and information.

131. Engineering Contractors Association of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d 895, 926 (11th Cir.
1997).
132. H.B. Rowe Co., Inc. v. Tippett, 615 F.3d 233, 249 (4th Circ. 2010).
133.  Concrete Works of Colorado, Inc. v. City and County of Denver, 321 F.3d at 989 (10th Cir. 2003) (“Concrete Works IV"),
cert. denied, 540 U.S. 1027 (2003).
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A. Business Owner Interviews

The following are summaries of the issues discussed. Quotations are indented and
may have been shorted for readability. The statements are representative of the
views expressed over the many sessions by many participants.

Many minority and women owners reported that they continue to encounter dis-

criminatory attitudes, stereotypes and negative perceptions of their qualifications,

professionalism and capabilities. While sometimes subtle, 3% these biases about

minorities’ and women’s lack of competence infect all aspects of their attempts to
obtain contracts and to be treated equally in performing contract work. Minorities
and women repeatedly discussed their struggles with negative perceptions and
attitudes of their capabilities in the business world.

They are very entrenched in their mindset as to because you are a
person of color, you don't qualify. Period. No matter your degrees and
all the certifications and everything, | have certifications as long as your
arm but it does not make a difference.

The threat overall is race and gender sometimes. It's a personal issue.
It's the way people were raised.

It's all based off of the race factor.
The old boys' network is real.

At that time, in Seattle, it might as well have had a sign across the door,
“Indians need not apply”. So, yeah it was the SBA in Seattle told me |
was unqualified.

[The Latinos are] good workers, but they have to strive extra hard to
beat the other [White] kid.

And so, to me, it's pretty obvious of what the issue is. It depends on
what language you speak and what color your skin is.

[You have to work twice as hard and be twice as good to get half as far
as a minority owner] in every measurable way.

Because you're minority, no one ascribes competency. Even you might
be the best mathematician in that room, but no one looks at you....
[MBEs] are not given the chance to be competent.

Just because you have that label [of MBE certification], some people
have a bad view of that program.... They think that you're not as good

134. See, e.g., http://www.sciencedirect.com/science/article/pii/S0191308509000239.
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because you are an MBE, “You're only getting work because you're an
MBE.” | don't know how you get rid of that notion.

I've been made fun of lots of times when | show up [as a woman] and
I'm the engineer.

You have to know everything a little bit better and be a little smarter..

I'll have a male sitting here, “Oh he's a tough business guy. He's
aggressive.”, if I'm that way, I'm considered a B-I-, you know what.

| corrected this [government project manager], | said, “You hired my
company because we were the best company there. Not because
we're  woman-owned and not because women do better
documentation. Thank you very much.”

Women can do the same thing a man does, but they do it in high heels.

It's still very a man's world. It's very hard to even have a woman
project manager.... The good ole boys. That definitely still has an issue,
| notice in the construction industry, at least over here on this side of
the mountains for eastern Washington. It is definitely a White man's
world.

It is truly a man's world and a White man's world. And I'm constantly
reminded of that.... For a woman to get up there, you really have to
work twice as hard.... [there is still a ] good ole boys club.

This year ... I'm sitting in a meeting with a major, national construction
company highway contractor. | walk in for a project’s pre-construction
meeting with my operations manager for the field. Who is a male and
whose hand do they shake first? All three of them, they shake his hand
first. They talk solely to him discussing the project, and that's how that
went. And then another gentleman walked in, did the same thing, sat
down, said, “I have this project up for bid, and this is what it is.” And |
basically sat there and then at that point that | just butted in and | was
like, “Okay, this is how we're going to [manage the project].” And then
they just kind of looked at me, like, oh, she really does know what it
looks like.... There are general contractors in the bidding process that
would rather not work with a woman if they don't have to. And now
with the [White women no longer being eligible for goal credit in the
DBE program for WSDOT] ... | think they had a choice not to do that....

Histrionics, they'll use that word on me... It doesn't happen
everywhere and it doesn't happen as much anymore but it still
happens.
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I've had people outright say because you are a woman, like name
calling. The obstacles, it's more subtle than that. To say women don't
face discrimination or hardships in construction in this male dominated
industry is just silly.... A lot of times it's hard to say, specifically, that
that's why.

Some minorities believed that racism is more subtle in the Northwest than other
parts of the country.

Just pretend that didn't happen and keep going forward anyways....
People are just so used to being treated that way.

We're probably more prejudice up here [than people admit or
recognize].

Here [in the Northwest], it's a little more subversive.
Women often found their business opportunities limited by sexism.

It's more complicated as a woman business owner to invite a group of
men out for a good time at a conference than if | were a man inviting a
group of men out to have drinks with me after a conference.... That's
where business deals are made in my experience. They're happening
in the bars after hours, and that is an environment that's just more
complicated for women business owners to enter into.

The only time I've been to a strip club was at a conference three years
ago in D.C. because my clients and some other vendors decided that's
where they wanted to end up.

There's just this sexist barrier around when your networking event is
fishing, hunting or golfing.

What made me take the leap? It was the sexism, the glass ceilings, the
gatekeeping, the constantly feeling like either me or my female
colleagues had to hire a lawyer because of the discrimination. And the
more into management | got, the more frustrating it was. | worked for
that company for 11 years. It started out with me thinking, “Do | need
to get a lawyer?” Because | was pregnant and a manager sent an email
saying, “We're not hiring her until after she's had the baby, because |
don't think she'll come back to work.” But when you're nine months
pregnant and your husband's a full-time student and you're the
breadwinner, you can't file the lawsuit and be blacklisted in the entire
state, right? And so, | had to suck that up. A couple years later we
moved to [state]. | got a promotion in that move. And my pay raise
was next to nothing. | was there six months. Licensed engineer with a
Master's degree, 10 years of experience. Found out | earned 25 cents
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an hour more than a CAD tech with a high school diploma. And when |
asked the question, | was told that they couldn't do anything right now,
because if they made it right, then that would screw everybody else's
raise, and everybody's worked hard and | need to wait.... People treat
you like a child when you're a woman in construction. And just vicious
chiding and treating you like a girl.

You cannot get a break [as a woman)].

The most overt discrimination that | had since taking over the company
was going to a woman-owned bank and talking to a woman new
account manager who looked at my VP's name and said, “Oh, are you
here to sign this individual up as the new owner?” Rather than myself,
who was sitting right in front of her.

Blacks reported some instances of worksite harassment and bullying.

Nooses on the job, with discriminating against African American firms
trying to hire, even African Americans to work on these projects. That's
what we've been up against.

We have Black companies and Black workers going out to these job
sites, getting bids now. They are being now challenged and also they're
being threatened on these jobs after getting the bid on the big
apartment complex in Edmond. They went to work doing
condominiums and when they showed up for work, [a noose] was

waiting for them at work.13°... When they first went to the foreman ...
[he] said, “There should've been another knot in it.”

it's hard to be my age and Black and not have that kind of experience
and racism in this country.... I've had drivers threatened, the n-word
used and telling us not to come back to the job sites. I've had that
happen. | hesitate to go to certain people and tell them about it
because then I'm like, well, if | tell the wrong person, they know the
person that threatened me, then what happens? How do you deal
with that? You have to kind of deal with it on the street level or do you
go to the cops? How do you deal with it and not risk your business not
growing? In that instance, | actually did get the police involved.... | just
kept it completely above board and said, this is going to be a legal
matter and it's going to hurt your pockets if this continues.... It
stopped. Little things happened here and there, like things would
happen to my truck. When that starts to happen, | have drivers that
drive for me that are White. They're seeing this and they're getting

135. https://www.khg.com/news/police-investigating-noose-found-at-edmonds-job-site/article_d756c1df-c164-5254-b94e-
d0f909171bd8.html.
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threats and they know why. Like, why would | stay with this guy if this
is going to keep happening to me? It's no fault of their own. It's just
their own preservation. | have to do extra to keep them onboard. To
show them that, hey, I'm going to do what | need to do to make sure
you guys are safe and you can go to work every day. My White
counterpart does not deal with that... First, it was just a call
threatened to come beat me up at my house. Then, it was threats to
my driver. Then, it was the racial slurs. For me, I'm working for this big
contractor and I'm thinking, if | go and complain to them, they're going
to go like, well, we don't need to deal with either one of you. They
don't need us. How do | go about that with keeping that relationship
and getting this to stop? | went about it just legally.... it costs a lot of
money.... When | approached the main contractor that we're working
for, I'm afraid to do this because | don't want you guys to just cut me
off and say, well, it might happen to another subprime that's a White
contractor that doesn't like me working at the job. I'm outnumbered.
Like, no, no, we're going to support you. After that, it's like a slow drop
in my hours for them, a slow like, oh sorry we don't have anything
today. Even though we're supporting you, but it just keeps less and
less. Had | not said anything, | just got to put up with this guy and just
face him the old-fashioned way, | would still have more work.... |
understand it from their perspective as a business. As a business, I'm
going to look down at why deal with that drama if | don't have to. Why
have a minority contractor on that's going to handle this with an
attorney and a police officer versus someone | can just be quiet and
deal with it and just go back to work?

Women also experienced sexual harassment and hostile work environments.

My first journeyman, he would just start coming up on the ladder
behind me and like press himself against me or something. He cup
grabbed my ass a few times, and | turned him in. And all he was given
was a slap on the wrist.

| got an email from my boss saying, | expect payment for your
opportunities, pretty much sexual favors.... | started [my] company a
couple of months later.... | thought that maybe the only way to get
ahead would be to start my own business, but | still find the same
struggles.... You go in somewhere. They think [my male employee is]
the one in charge.

| went on the job pre-construction meeting and I'm going to say there
was probably about six contractors there. | was the woman. “Oh,
who's the chick here?”
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| am sure that | am not the first woman to invent the ladder rule. You
know, and not going up that ladder first with three men standing there
and a ladder at my feet.... [I] heard a little bit of chatter at the bottom
of the ladder before, “Go first, we'll enjoy the view.”

“Here comes that big titted blonde”. That's what they'll say, right out
loud, in front of everybody. And all the guys will just laugh. And I've
got to suck it up and just do my job.... [Even my employees often won't
stand up for me.] If | react, that's just going to make me more belittled
and petty.

| try to make contacts and sometimes as a woman it turns into being
asked out on a date or hit on or touched inappropriately.

If you go into a construction zone, and you got wall-to-wall men
construction in concrete, whether it's Mexican, it doesn't matter, but
you feel like you're the only woman there. | got a gun with me all the
time, all the time.

A common strategy of women owners was to send men to meetings to mitigate
sexist perceptions and resistance.

Going on a job site or interacting with [other contractors], in fact, |
typically have my male staff do it.

| found it much more effective if | send a man to go do it or for them to
handle certain situations and certain conversations.... The
communication seems to go more effectively and things can seem to
get negotiated and done having them handle it.

This guy just got fed up with me and started talking to my [title], who's
a male. | was just like, “This guy does not know and he's not going to
sign the contract.” So, that's not gonna work for you.

If | send a male to the job site, the reaction that the contractor will
have to him or the agency is different than mine. | feel like as a female,
| have to be twice as knowledgeable, twice as fast and always on my
toes, just totally different than if | sent one of my male engineers.

The general contractor, who shall remain unnamed, meets me and
says, “Where is the engineer?” meets [name] and says, “Why are you
here at this table?” She said, “Because my stamp is on the drawings.”

Yes, | got my white male. |said to my technician out and let him be the
forward face when | think it's going to be an issue.

It can cost more money to operate because you are a woman-owned firm with
women employees.
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One of the big surprises | had early on was that healthcare for women
was a lot more expensive and the small group healthcare programes,
when you have a lot of female employees, it's a significant, huge
business cost. And so, | look at our competitors, who are all men, and
I'm like, “Your overhead is just cheaper.” | mean, right off the bat, it's
more expensive for me to hire women.

Some women felt that the barriers are size and experience rather than gender.

| haven't felt like | haven't gotten work because | am a woman exactly....
For a micro-business to compete with big companies, it is really hard.

| don't feel that being a woman is a real barrier for me [but being Latina
is].

If you can just provide better support to small businesses, you are
going to address the race and gender disparity.

They don't want to give their work away, they want to keep their own
people busy and so it's not a race thing, it's not a female thing, it's a
small business thing. Why give work to a small business when you can
do it yourself?

Others disagreed.
It's gender and color issues first, and then size.

A White male representative of a trade association rejected the notion that race
and gender continue to play a role in the construction industry.

I've been in construction advocacy for 20 years. | have never heard a
contractor informally, formally do or say anything that was
discriminatory. | never have. A lot of them are my friends.

In addition to exploring the role that race or sex may play in impeding business
opportunities, the State asked us to examine whether firms owned by military vet-
erans face similar discriminatory barriers. None reported barriers on the basis of
having served in the military. Participants sought the preference for Veteran-
Owned Business Enterprise (“VBE”) status for White-male owned firms.

Heck no, | don't [find being a VBE to be a hindrance in business]. I'm
proud of my service and everything. If they're giving special
consideration, I've got friends, it's an advantage to me.

We have won [government] contracts on full and open competition.
So, one of the things that | think that Washington State could do would
be to have a required set-aside for subcontracting and full open
contracting to service-disabled and veteran-owned businesses, as well
as considering adding additional points. They do it for other minority
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businesses ... all minority businesses get consideration on any city,
state, or county contract. So, | would imagine it wouldn't be too tough
to extend that courtesy to disabled veteran-owned businesses as well.
The other would be opportunities for sole sourcing. | know in the
federal law it states if a service-disabled or veteran-owned business is
uniquely qualified to perform the services of the contract, that there is
no need to go to full and open competition. The contracting officer has
the right and the ability to sole source to that company.... Contracting
officers are not obligated to look for us.

Being a veteran-owned business doesn't mean nothing, and it should
mean something.

Other than to help us maybe increase our percentage on some of those
goals [VBE certification] didn't help us get work.

| don't see anything for a veterans, although | was involved in a project
in Denver because of my military background. | would like to see more
of that on a State level at least for military veterans.

It should be [for anybody who has an honorable discharge].
Veterans like working with other veteran-owned companies.
A general contractor reported good experiences working with VBEs.

We have learned to respect them, we learned to be able to give them
work that they can maintain. That's what we use the veteran owned
for, not so much as to go out and say “Hey, we're veteran owned, you
need to give us business,” no, we don't do that.

Like some M/WBEs, a VBE reported that certification was a negative.

I've heard that comment a lot from Veterans [that certification is a
stigmal].

B. Anecdotal Surveys

To supplement the in-person interviews, we also conducted an electronic survey
of firms on our availability list and among Stakeholder organizations. Two hundred
and twenty-four (224) M/WBE/VBE and Non-M/WBE/VBE firms and thirty-two
(32) organizations representing minority- and women-owned and Non-minority-
women-owned businesses participated.

e 12.4% of M/WBEs had worked on Washington State projects only as a prime
contractor/consultant; 26.4% had worked only as a subcontractor; 16.9% had
worked as both a prime contractor/consultant and as a subcontractor/
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subconsultant/supplier; and 44.4% had not done business on any State
contracts.

Done business with the State of Washington as Prime
Contractor/Consultant, Subcontractor/Supplier/or Both

= As a prime contractor/consultant only

' ® As a subcontactor/supplier only
= As both a prime contractor/consultant
and subcontractor/supplier
= | have not done business with the State

e The type of work reported among these respondents is as follows: 18%
Construction, 9.6% Construction-Related Services, 9.0% Goods, 50.6%
Professional Services, and 12.9% Services.

N=178

Type of Work

= Construction
= Construction-Related
E = Goods

= Professional Services

= Services

N=178
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e A majority of these firms, 85.4%, indicated they were M/WBE/VBE Certified.

M/WBE/VBE Certified

N=178 m No [Yes

These respondents reported the following experiences.

e 45.5% answered yes to the question “Do you experience barriers to
contracting opportunities based on race and/or gender?

Do you Experience Barriers to Contracting Opportunities Based
on Race and/or Gender?

N=178 m No mYes
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e 33.1% answered yes to the question “Is your competency questioned based
on race and/or gender?”

Is Your Competency Questioned Based on Your Race and/or
Gender?

N=178 m No mYes

e 24.2 % said they experienced job-related sexual or racial harassment or
stereotyping.

Do You Experience Jobh-related Sexual or Racial Harassment
or Stereotyping?

N=178 m No mYes
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e 38.2% answered “no” to the question, “Do you have access to informal and
formal networking information and have the same access to the same
information as other non-M/WBE firms in your industry?”

Do You Have the Same Access to Informal and Formal
Networking Information as Other Non-M/WBE/VBE Firms in
Your Industry?

N=178 m No mYes

e 39.3% reported their access to contracting opportunities had been limited
because of experience requirements.

Has your access to contracting opportunities been
limited because of experience requirements?

N=178 m No mYes
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e 12.9% reported they have experienced unequal access to insurance; 12.9%
reported they have experienced unequal access to surety bonding services;
and a large percentage 24.2%, reported they have experienced unequal
access to financing and business capital.

Unequal access to Financial Services
80%

69.7%
70%
60%
50%
40%
30% 24.2%
20%
12.9% 12.9%
0%
N=178 Insurance Bonding Financing None of These

e 18.0% stated they experience discrimination from suppliers or subcontractors
because of their race and/or gender.

Do Suppliers or Subcontractors Discriminate on Pricing or
Terms Based on Your Race and/or Gender?

N=178 m No mYes
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e 57.9% reported they are not solicited for Washington State prime or
government projects

Do You Get Solicited for Washington State Prime or
Government Projects?

N=178 m No mYes

e 53.4% said they are not solicited for Washington State subcontracts or
government projects.

Do You Get Solicited for Washington State Subcontracts or
Government Projects?

N=178 m No mYes
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e 58.4% said they are not solicited for Private Projects and Projects with No
Goals.

Do You Get Solicited for Private Projects and Projects with No
Goals?

N=178 m No mYes

e Many did not have experience with State payments, but of those answering
the question, 9% said the State did not pay promptly and an even larger
number, 31.5%, said prime contractors did not pay promptly.

Does the State Pay Promptly?

N=178 mNo mYes m NotApplicable
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Do Prime Contractors Pay Promptly?

N=178 mNo mYes m NotApplicable

Other Business Survey Results:

50%

40%

30%

20%

10%

0%

Participation in business support or
development activities

51.1%
19.1%
15.7% ’ 16.3% 15.7%
l 1-?"6 I l l
Financing or Bonding Mentor Administrative Joint ventures Not
loan support protége support Participated

48.9% had accessed some type of supportive services or other program to
assist with business development (percentage based on program usage and is
not mutually exclusive per respondent):

15.7% had participated in financing or loan programs;

16.3% had participated in administrative support services such as
assistance with marketing, estimating, information technology, etc.

19.1% had participated in a mentor-protégé program or relationship;
14.0% had received support services such as assistance with marketing,
estimating, information technology, etc.; and

15.7% had joint ventured with another firm.
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e Only 1.7% had participated in a bonding support program

Respondents to the survey were also asked to provide comments to open-ended
guestions. These comments reinforce the tabulated results and the experiences
related in the business owner interviews. Many of the comments received related
experiences of discriminatory barriers and limited access to contracts. The follow-
ing are representative of the comments:

[The] assumption is that [| am] not good enough.

Being a minority owned woman business - there is a “good old boy”
network and companies winning jobs that are not the main DBE
running the business.

Being taken seriously as a qualified and capable respondent.
Contractors don't expect that | can do the job based on my gender.
Discrimination against women in the construction business.

Barriers are subtle, and hidden behind pleasantries. They are pervasive
and relentless. They are perpetuated by government employees and
none are ever held accountable by Managers.

| am frustrated that as a white, woman-owned firm I'm seen as
somehow not suffering from bias and discrimination. Who decided
that? Do they want to read the inappropriate emails I've received? Do
they want to listen to my stories of being touched by men who I'm
trying to do business with? Do they want me to repeat to them the
come-ons that “professional” colleagues have dropped on me?... |
have personally felt the discriminatory effects of being a woman
business owner, and continue to feel them.

It is unspoken, but despite having unique experiences in energy
planning, sustainability, pedestrian space design - projects go to other
firms.

Being black is often perceived as symbol of limits or a metaphor for
“outsider”.

Stereotyping is a very common experience for me, people look at the
color of my skin and assume | am a certain way.

Typically, once a contractor realizes | am black and a female, the
standards for me and my firm will raise to level that seem unreachable
for most businesses. Or | will not be given all the resources needed to
perform the service while other firms will be given ample resources to
perform the service.
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Stakeholder Survey

We received responses from 32 organizations. Groups representing minority,
women, and veteran businesses supported the views that were expressed by par-
ticipants in the business owner survey about discriminatory attitudes and negative
perceptions of competency.

In project meetings it is commonly asked of me and my colleagues who
else within our firm “really” is a point of contact (implying a man) or is
the decision maker. Perception of competency routinely results in
questioning a circumspection of our technical knowledge. This hurdle
undermines our legitimacy and value as an expert in our field whether
trying to negotiate a change order or solving a problem.

As a woman | have personally had several encounters - some
innocuous, just offensive, and a few very scary ones. As a group,
harassment occurs implicitly and in insidious ways.

This is a big challenge. In some trades, minority contractors cannot get
the certifications to install certain products and materials. They simply
are not allowed because the supplier wants to limit competition, which
results in whites having the advantage.

Conclusion

Consistent with other evidence reported in this Study, the anecdotal interviews
and the survey results strongly suggest that minorities and women continue to
suffer discriminatory barriers to full and fair access to contracts and associated
subcontracts in the State of Washington’s market area. While not definitive proof
that the State should consider race- and gender-conscious remedies for these
impediments consistent with State law, the results of the qualitative data are the
types of evidence that, especially when considered in conjunction with the numer-
ous pieces of statistical evidence assembled, the courts have found to be highly
probative of whether the State would be a passive participant in a discriminatory
market area without affirmative interventions and whether race-conscious reme-
dies are necessary to address that discrimination.
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VIl. RECOMMENDATIONS FOR THE

STATE OF WASHINGTON’S
CONTRACTING EQUITY
PROGRAM

The quantitative and qualitative data in this Study provide a thorough examination of
the evidence of the experiences of minority- and women-owned business enterprises

(”I\/I/WBEs")136 in the State of Washington’s geographic and industry markets. As
required by strict constitutional scrutiny, we analyzed evidence of M/WBEs’ utilization
by the State as measured by dollars spent. We next estimated the availability of M/
WBEs in the State’s markets in the aggregate and by detailed industry code. We then
compared the State’s utilization of M/WBEs to the availability of all ready, willing and
able firms in its markets to calculate whether there are disparities between utilization
and availability. We also solicited anecdotal (qualitative) evidence from M/WBEs’ and
veteran-owned business enterprises (“VBEs”) regarding obtaining contracts in the
public and private sectors.

These findings support the conclusion that minorities and White women do not enjoy
equal access to all aspects of State contracting opportunities. While some firms
owned by ethnic and racial minorities and White women have successfully obtained
State work, barriers remain for most M/WBEs to fair and open markets. Most have
not been able to overcome the “market failure” of discrimination. This is manifested

both in fewer opportunities for firms that do form, 237 lower earnings for those firms,

and the depression of the formation of M/WBEs in the first pIace138. Moreover,
minority and women entrepreneurs extensively recounted their experiences with dis-
crimination and a contracting playing field greatly tilted towards incumbents, long
established firms and businesses that enjoy the benefits of discriminatory networks

and contracting requirements.lg39 The lack of remedial market intervention in the
wake of Initiative 200 perpetuated these results. That a few firms have overcome sys-
temic barriers to achieve State contracts does not mean that the playing field is level

136.
137.
138.
139.

Anecdotal information about veteran-owned business enterprises is provided in Chapter Ill.
See Chapter IV.
See Chapter V.
See Chapter VI.
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for all firms. In our judgment, some remedial action is warranted and necessary to
ensure non-discrimination in State contracting activities.

Based upon these findings and national best practices for contracting equity pro-
grams, we make the following recommendations.

Implement an Electronic Data Collection and
Monitoring System for All State Agencies

Perhaps the most critical recommendation is to fully implement an electronic data
collection and monitoring system for all State agencies. The ability to track M/
WBE participation at the highly detailed level of 6-digit NAICS codes for prime ven-
dors and all subcontractors (not just certified firms) is the foundation for any
efforts to increase opportunities. While some departments (WSDOT and DES, for
example) have begun this process, others have not. This first step must occur to
enable other program elements to be targeted to actual needs and barriers. Fail-
ure to do so will undermine all other remedial program initiatives.

Increase Access to State Contracting Information

Many participants in the business owner interviews had difficulty accessing infor-
mation about opportunities on State contracts. This included those seeking to
work as prime vendors and subcontractors looking to work with prime vendors.
While the State has made strides towards making information easier to find and
utilize, not all agencies were reported to be at the same level of transparency.
Decentralized purchasing exacerbates this problem. Standardization and clear
protocols would help all firms to compete. The Department of Enterprise Services
(“DES”) could address these concerns by examining each contract awarding
authority’s current policies and providing best practices regarding vendor out-
reach and management as well as user-friendly access for potential bidders and
proposers.

It is important that State agencies conduct pre-bid conferences for larger con-
tracts, especially master contracts. M/WBEs complained of the difficulties in
understanding the specifics of projects and identifying prime contractors to whom
to market themselves. Pre-bid conferences will help small firms to team with
larger businesses or even submit bids or proposals as the prime vendor. Public
postings should be done in a timely fashion and include the attendees and the
answers to frequently asked questions.

We suggest that winning bidders/proposers and their subcontracting plans, along
with other pertinent information, be posted in WEBS. This will allow interested
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parties to track the progress of a particular solicitation, as well as obtain informa-
tion that will assist them to become more competitive in the future.

C. Increase Outreach to M/WBEs

Numerous M/WBEs requested additional outreach efforts to open up State oppor-
tunities. The State should consider:

e Seminars on how to do business with the State.

e Networking events with agency personnel responsible for contracting
decisions as well as

e with prime vendors to increase familiarity and comfort levels between the
parties.

* “Speed dating” between M/WBEs and larger prime contractors.

e Informational seminars where firms in specific industries can learn about
State projects and make connections.

* Require registration on WEBS as part of the certification process so that M/
WABEs can be notified in a timely manner of upcoming projects. This will also
allow agencies and prime vendors to identify certified firms more easily.

* Require prime bidders to register their interest in a specific solicitation to be
considered responsive in order to assist M/WBEs in acquiring contact
information for possible subcontracting or partnering arrangements.

To address concerns about a lack of qualified M/WBEs, OMWBE should conduct
additional outreach to uncertified minority- and women-owned firms. The Study
identified businesses owned by minorities and women that are not M/WBE certi-
fied. OMWABE should aggressively pursue these, and any others from additional
sources, to encourage applications. The Department of Veterans Affairs (“DVA”)
should do the same for veterans.

The study revealed that M/WBEs are receiving few opportunities in several indus-
try codes. We suggest that special outreach be conducted to firms in those sec-
tors. Make them aware of the opportunities and connect them with agency staff
and other vendors as subcontractors or joint venture partners. Activities could
include targeted emails about future contracts, matchmaking events for M/WBEs,
prime vendors and State agencies focusing on those industries, and identification
of firms that are not currently certified with OMWABE but might be eligible for
inclusion.

Agencies with especially low M/WBE utilization should work with OMWBE to per-
form outreach to ensure minority- and women-owned firms have access to con-
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tracts. Agency staff will be the subject matter experts on the needs of their entity
and what types of firms are needed for future opportunities. This will also help to
overcome any staff concerns about M/WBEs or small firms and increase the com-
petitive pool for agency contracts.

Increase Technical Assistance to M/WBEs and Small
Firms

OMWRBE and DVA currently provide basic information and links to other resources
to help certified businesses access technical assistance and supportive services.
We suggest the State also provide direct training to certified firms through experi-
enced business consultants. The successful programs that the Washington State
Department of Transportation (“WSDOT”) currently provide should serve as the
model. It will be important to involve the user departments so that training and
materials are targeted to specific industries and agency needs. The State should
also consider partnering with the Procurement Technical Assistance Agencies
(“PTACs”) in Washington State to leverage the PTACs’ deep knowledge and experi-
ence in assisting small firms. Other agencies may also be able to serve as
resources supported by State assistance.

Lengthen Solicitation Times

Lengthening the time that bidders have to prepare solicitations was recom-
mended by many participants. This will be especially important for larger or more
complex projects to facilitate M/WBE participation. While it is easier to go to
incumbents or fall back on prior solicitations to save time, haste works against the
interests of M/WBEs and small firms.

Review Contract Sizes and Scopes

“Unbundling” contracts into smaller segments by dollars, scopes or locations was
endorsed by many firm owners as one method to provide fair access to State proj-
ects. In conjunction with reduced insurance and bonding requirements, where
possible, smaller contracts should permit smaller firms to move from quoting
solely as subcontractors to bidding as prime contractors. It will also enhance their
subcontracting opportunities. State contracting personnel need training in split-
ting contracts into smaller segments without impugning the integrity of the con-
tracting process. Unbundling contracts must be conducted, however, within the
constraints of the need, to ensure efficiency and limit the costs to taxpayers.
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G. Raise the Direct Buy Limits

There was a general consensus that the $10,000/513,000 limit for “direct buy”
(informally procured) contracts is too low. Informal procurement is an excellent
method to provide opportunities for M/WBEs and small firms to obtain State work
that is low risk for both parties. Smaller contracts can lead to larger projects based
on increasing the vendor’s experience with State processes and requirements.
Informal procurements are also less burdensome for State staff to process, so a
higher limit will incentivize them to unbundle contracts into smaller projects.
While this procurement method can be abused, the benefits of a higher limit will
outweigh the risks. Perhaps an informal scan of other States’ limits will provide a
baseline for Washington to determine an appropriate higher ceiling.

H. Adopt “Quick Pay” Policies

While the State implements statutorily mandated prompt payment policies for
construction contracts, many firms stated that cash flow needs impede their abil-
ity to perform as prime firms or even as subcontractors. Paying prime firms more
frequently on appropriate contracts— perhaps every two weeks— would assist
small prime contractors and subcontractors to be more successful. As a pilot
effort, the State could implement quick pay to subcontractors as part of the SBE
target market program, discussed below.

I. Review Insurance, Surety Bonding and Experience
Requirements

Many business owners and stakeholders, M/WBEs and non-M/WBEs alike, agreed
that the State’s insurance and qualifications requirements were major impedi-
ments to State prime and subcontracting opportunities. Many participants
expressed concern that M/WBEs are unable to meet bonding requirements and
that specifications require levels of experience unlikely to be met by small firms.
These criteria where thought to unfairly protect incumbents and very large com-
panies. The State should review their requirements so that they are no greater
than necessary to protect its interests. For example, equivalent experience— espe-
cially that gained by working for other government agencies— should be permitted
to increase access for small firms and guard against unfair incumbent advantages.

J.  Provide Training to State Staff

Business owners, stakeholder representatives and State staff agreed that user
departments and other State agencies need training in how to increase diversity in
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contracting and in reducing barriers to the participation of small firms. While most
State officials we interviewed were willing to, or even enthusiastic about, increas-
ing inclusion, they often lacked the knowledge and tools to do so. The State
should provide information on how to conduct outreach in addition to the efforts
of OMWABE. Further, training on unconscious bias should be mandated for all per-
sonnel with contracting and procurement responsibilities so that everyone under-
stands where unintended barriers may be erected and how to reduce biases that
negatively impact M/WBEs.

Develop a Pilot Small Business Enterprise Bonding
and Financing Program

Access to bonding and working capital are major barriers to the development and
success of M/WBEs (and small firms) because traditional underwriting standards
have often excluded these businesses. While the State’s Linked Deposit programs
have been available for many years, business owners were unfamiliar with them
and they seem not to have been very effective for M/WBEs.

One approach that has proven to be successful for some governments is to
develop an agency-sponsored bonding and financing assistance program for SBEs.
This will require an additional certification process for OMWABE (although certified
M/W/BEs and VBEs could automatically be eligible). This program goes beyond
OMWBE’s current provision of information about outside bonding and financing
resources, to providing actual assistance to firms through a program consultant. It
is not, however, a bonding guarantee program that places the State’s credit at risk
and does not provide direct subsidies to participants. Rather, this concept brings
the commitment of a surety to provide a bond for firms that have successfully
completed the training and mentoring program. Other agencies have reported
significant increases in certified firms’ bonding capacities and ability to take on
larger projects. Such an approach could be tried on a pilot basis for DES contracts,
starting with smaller construction firms and smaller projects. If successful, it could
then be expanded to awarding agencies.

Develop a Pilot Small Business Enterprise Target
Market

There was significant support for a race- and gender-neutral SBE target market to
assist them to work as prime contractors and consultants. If permitted under
State law, this program would set aside some smaller, or less complex contracts,
for bidding only by SBEs as prime contractors. The State would have to determine
the size limits for contracts and the types of contracts to be included. For exam-
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ple, maintenance contracts and small consulting contracts might be successfully
procured using this method. This approach would be in addition to, not a substi-
tute, for direct buy purchases. This measure would be especially useful for those
industries in which prime contractors do not typically utilize subcontractors, such
as consulting services, or contracts with few opportunities for subcontracting. On
call contracts were pointed to as an excellent vehicle for this target market
approach. If implemented on a fully race- and gender-neutral basis, this is a con-
stitutionally acceptable method to increase opportunities for all small firms.

An SBE element could also include additional assistance for the vendors, such as
quick pay (e.g., invoicing every two weeks), reduced experience requirements, no
holding of retainage, etc.

M. Adopt a Pilot Small Business Enterprise Mentor-
Protégé Program

The State should consider adopting a pilot Mentor-Protégé Program for SBEs. We
suggest starting with construction firms, as that is the industry in which these pro-
grams have been mostly implemented, and for which there are successful exam-
ples. An excellent national model is provided in the DBE program regulations at 49
C.F.R. § 26.35 and the Guidelines of Appendix D to Part 26. In addition to the stan-
dards provided in Part 26, the General Counsel’s Office at USDOT has provided

some additional guidance14o, and USDOT'’s Office of Small Disadvantaged Business

Utilization had adopted a pilot program™** and sample documents.'#?

M/WBEs and several large prime contractors welcomed this as a way to increase
SBEs’ capacities and to move them into non-traditional work. Skill sets such as
estimating, understanding of, and adherence to, specifications; billing and sched-
uling; accounting; safety; marketing; and meeting prequalification standards are
possible areas of focus.

The following elements reflect best practices:

e Adescription of the qualifications of the mentor, including the firm’s number
of years of experience as a construction contractor or consultant; the
agreement to devote a specified number of hours per month to working with
the protégé; and the qualifications of the lead individual responsible for
implementing the development plan.

e Adescription of the qualifications of the

140. http://www.dot.gov/osdbu/disadvantaged-business-enterprise/official-questions-and-answers.
141.  http://www.dot.gov/osdbu/procurement-assistance/mentor-protege-pilot-program.
142.  http://cms.dot.gov/small-business/procurement-assitance/mentor-protege program.
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protégé, including the firm’s number of years of experience as a construction
contractor or consultant; the agreement to devote a specified number of
hours per month to working with the mentor; and the qualifications of the
SBE owner(s).

A State-approved written development plan, which clearly sets forth the
objectives of the parties and their respective roles, the duration of the
arrangement, a schedule for meetings and development of action plans, and
the services and resources to be provided by the mentor to the protégé. The
assistance provided by the mentor must be detailed and directly relevant to
State work. The development targets should be quantifiable and verifiable—
such as increased bonding capacity, increased sales, increased areas of work
specialty or prequalification, etc.— and reflect objectives that increase the
protégé’s capacities and expand its business areas and expertise.

A long term and specific commitment between the parties, e.g., 12 to 36
months.

The use of any equipment or equipment rental must be detailed in the plan,
and should be further covered by bills of sale, lease agreements, etc., and
require prior written approval by the State.

Any financial assistance by the mentor to the protégé must be subject to prior
written approval by the State and must not permit the mentor to assume
control of the protégé.

A fee schedule to cover the direct and indirect cost for services provided by
the mentor for specific training and assistance to the protégé.

The development plan must contain a provision that it may be terminated by
mutual consent or by the State if the protégé no longer meets the eligibility
standards for SBE certification; either party desires to be removed from the
relationship; either party has failed or is unable to meet its obligations under
the plan; the protégé is not progressing or is not likely to progress in
accordance with the plan; the protégé has reached a satisfactory level of self-
sufficiency to compete without resort to the plan; or the plan or its provisions
are contrary to legal requirements.

Submission of quarterly reports by the parties indicating their progress
toward each of the plan's goals.

Regular review by the State of the compliance with the plan and progress
towards meeting its objectives. Failure to adhere to the terms of the plan or
to make satisfactory progress would be grounds for termination from the
Program.

138
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Close monitoring of the program will be critical, but other entities have reported
success with such an approved approach. WSDOT is currently implementing a
new program, and the rest of the State can learn from WSDOT'’s experiences.

N. Develop Performance Measures for Success

The State should develop quantitative performance measures for certified firms
and the overall success of its race- and gender-neutral approaches to evaluate
their effectiveness in reducing the systemic barriers identified by this study. The
availability estimates in this study can serve as aspirational targets for overall State
contracting. Additional benchmarks might be:

e Increased bidding by certified firms.
* Increased prime contract awards to certified firms.

* Increased diversity of the types of industries in which M/WBEs receive dollars
(i.e., reduced market segregation).

* Increased utilization by individual contract awarding authorities.

e Increased “capacity” of certified firms as measured by bonding limits, size of
jobs, profitability, etc.

Utilization of M/WBEs (to be determined by a future disparity study update).
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APPENDIX A:
FURTHER EXPLANATION OF THE
MULTIPLE REGRESSION
ANALYSIS

As explained in the Report, the multiple regression statistical techniques seek
to explore the relationship between a set of independent variables and a
dependent variable. The following equation is a way to visualize this relation-
ship:

DV =1(D, I, O),

where DV is the dependent variable; D is a set of demographic variables; | is a
set of industry & occupation variables; and O is a set of other independent
variables.

The estimation process takes this equation and transforms it into:

DV=C+(B1*D)+(B2*1)+(B3* O) +4,

where C is the constant term; B1, B2 and B3 are coefficients, and p is the ran-
dom error term.

The statistical technique seeks to estimate the values of the constant term and
the coefficients.

In order to complete the estimation, the set of independent variables must be
operationalized. For demographic variables, the estimation used race, gender
and age. For industry and occupation variables, the relevant industry and
occupation were utilized. For the other variables, age and education were
used.

A coefficient was estimated for each independent variable. The broad idea is
that a person’s wage or earnings is dependent upon the person’s race, gender,
age, industry, occupation, and education. Since this Report examined the
State of Washington, the analysis was limited to data from the State. The coef-
ficient for the new variable showed the impact of being a member of that race
or gender in the State of Washington.
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As mentioned in the report, this analysis used the most recent American Com-

munity Survey data downloaded from the IPUMS website'3 The following
chart lists the econometric technique and variables used to estimate each
model. Because of the very large number of observations in the data set, the
residuals of these equations were assumed to be distributed normally.

Econometric

Technique

Dependent
Variable (DV)

Demographic
Variables (D)

Industry/
Occupation
Variables (1)

Other
Independent
Variables (O)

Dummy Variables .
y ) ) Industrial and
. for Black; Hispanic; } a
Wage Ordinary Log wage . . occupations Age*;
estimation Least Squares | income Native American; dumm b
q Asian; Other; White nmy Education
variables
Women
Dummy Variables .
. y ) . Industrial and
Business . . for Black; Hispanic; )
Ordinary Log business . . occupations Age;
Income Least Squares | income Native American; dumm Education
estimation q Asian; Other; White X Y
variables
Women
e Dummy Variables .
Probabilistic Dummy y _ _ Industrialand
. . for Black; Hispanic; )
estimate of . variable on , , occupations Age;
. Probit . Native American; )
business business . . dummy Education
) . Asian; Other; White .
formation formation variables
Women

a. The AGE vector captured the basic Mincer age equation: Age; Agez, Ageg, Age4
b. While Education is presented in the ACS data as discrete values from 1 through 11, our analysis converted
this into 11 dummy variables.

143. IPUMS USA, University of Minnesota, www.ipums.org.
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APPENDIX B:
FURTHER EXPLANATION OF THE
PROBIT REGRESSION ANALYSIS

Probit regression is a special type of regression analysis. While there are many
differences between the underlying estimation techniques used in the probit
regression and the standard regression analysis, the main differences from the
layperson’s point of view lie in the nature of the dependent variable and the
interpretation of the coefficients associated with the independent variables.

The basic model looks the same:

DV ={(D, I, O),

where DV is the dependent variable; D is a set of demographic variables; | is a
set of industry & occupation variables; and O is a set of other independent
variables.

The estimation process takes this equation and transforms it into:

DV =C+(B1*D)+(B2*1)+ (B3 *0)+y,

where C is the constant term; B1, B2, and 3 are coefficients, and W is the ran-
dom error term.

In the standard regression model, the dependent variable is continuous and
can take on many values. In the probit model, the dependent variable is
dichotomous and can take on only two values: zero or one. Forinstance, in the
standard regression analysis, we may be exploring the impact of a change in
some independent variable on wages. In this case, the value of one’s wage
might be any non-negative number. In contrast, in the probit regression analy-
sis, the exploration might be the impact of a change in some independent vari-
able on the probability that some event occurs. For instance, the question
might be how an individual’s gender impacts the probability of that person
forming a business. In this case, the dependent variable has two values: zero,
if a business is not formed; one, if a business is formed.

The second significant difference — the interpretation of the independent vari-
ables’ coefficients —is fairly straight-forward in the standard regression model:
the unit change in the independent variable impacts the dependent variable
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by the amount of the coefficient.14* However, in the probit model, the initial
coefficients cannot be interpreted this way. One additional step - which can
be computed easily by most statistical packages - must be undertaken in order
to yield a result that indicates how the change in the independent variable
affects the probability of an event (e.g., business formation) occurring. For
instance, using our previous example of the impact on gender on business for-
mation, if the independent variable was WOMAN (with a value of O if the indi-
vidual was male and 1 if the individual was female) and the final
transformation of the coefficient of WOMAN was -0.12, we would interpret
this to mean that women have a 12% lower probability of forming a business
compared to men.

144. The exact interpretation depends upon the functional form of the model.
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APPENDIX C:
SIGNIFICANCE LEVELS

Many tables in this Report contain asterisks indicating that a number has sta-
tistical significance at 0.001, 0.01, or 0.05 levels (sometimes, this is presented
as 99.9%; 99% and 95%, respectively) and the body of the report repeats these
descriptions. While the use of the term seems important, it is not self-evident
what the term means. This Appendix provides a general explanation of signifi-
cance levels.

This Report seeks to address the question whether non-Whites and White
women received disparate treatment in the economy relative to White males.
From a statistical viewpoint, this primary question has two sub-questions:

e What is the relationship between the independent variable and the
dependent variable?

e What is the probability that the relationship between the independent
variable and the dependent variable is equal to zero?

For example, an important question facing the State of Washington as it
explores whether each racial and ethnic group and White women continue to
experience discrimination in its markets is do non-Whites and White women
receive lower wages than White men? As discussed in Appendix A, one way to
uncover the relationship between the dependent variable (e.g., wages) and
the independent variable (e.g. non-Whites) is through multiple regression
analysis. An example helps to explain this concept.

Let us say, for example, this analysis determines that non-Whites receive
wages that are 35% less than White men after controlling for other factors,
such as education and industry, which might account for the differences in
wages. However, this finding is only an estimate of the relationship between
the independent variable (e.g., non-Whites) and the dependent variable (e.g.,
wages) — the first sub-question. Itis still important to determine how accurate
is that estimation, that is, what is the probability the estimated relationship is
equal to zero — the second sub-question.

To resolve the second sub-question, statistical hypothesis tests are utilized.
Hypothesis testing assumes that there is no relationship between belonging to
a particular demographic group and the level of economic utilization relative
to White men (e.g., non-Whites earn identical wages compared to White men
or non-Whites earn 0% less than White men). This sometimes is called the null
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hypothesis. We then calculate a confidence interval to find the probability
that the observed relationship (e.g., - 35%) is between 0 and minus that confi-

dence interval.1*> The confidence interval will vary depending upon the level
of confidence (statistical significance) we wish to have in our conclusion.
When a number is statistically significant at the 0.001 level, this indicates that
we can be 99.9% certain that the number in question (in this example, -35%)
lies outside of the confidence interval. When a number is statistically signifi-
cant at the 0.01 level, this indicates that we can be 99.0% certain that the
number in question lies outside of the confidence interval. When a number is
statistically significant at the 0.05 level, this indicates that we can be 95.0%
certain that the number in question lies outside of the confidence interval.

145.

Because 0 can only be greater than -35%, we only speak of “minus the confidence level”. This is a one-tailed hypothesis
test. If, in another example, the observed relationship could be above or below the hypothesized value, then we would
say “plus or minus the confidence level” and this would be a two-tailed test.
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APPENDIX D:

ADDITIONAL DATA FROM THE
UTILIZATION, AVAILABILITY, AND
DISPARITY ANALYSES FOR THE
STATE OF WASHINGTON

Table D-1: Industry Percentage Distribution of Contracts by Dollars Paid,

All Contracts

y et Camutive
NAICS Code Description Contract Contract
Dollars Dollars

522110 Commercial Banking 12.61560% 12.61560%
236220 Commercial and Institutional Building Construction 10.78694% 23.40255%
623210 'F:{:;i;ijt(?gzial Intellectual and Developmental Disability 10.35006% 33.75061%
238220 Plumbing, Heating, and Air-Conditioning Contractors 7.73083% 41.48344%
238210 Eloerf:rr;ccaj[IoCrsontractors and Other Wiring Installation 2 09423% 48.57767%
624120 Services for the Elderly and Persons with Disabilities 6.00598% 54.58365%
441110 New Car Dealers 4.52696% 59.11061%
621610 Home Health Care Services 4.18754% 63.29816%
541310 Architectural Services 2.73589% 66.03404%
238910 Site Preparation Contractors 1.81266% 67.84670%
624210 Community Food Services 1.46130% 69.30800%
541330 Engineering Services 1.28578% 70.59378%
621420 Outpatient Mental Health and Substance Abuse Centers 1.27048% 71.86426%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

238350 Finish Carpentry Contractors 1.05245% 73.99289%
238310 Drywall and Insulation Contractors 1.02867% 75.02156%
443142 Electronics Stores 0.82216% 75.84372%
238120 Structural Steel and Precast Concrete Contractors 0.75106% 76.59477%
623990 Other Residential Care Facilities 0.72634% 77.32111%
332322 Sheet Metal Work Manufacturing 0.71002% 78.03113%
237310 Highway, Street, and Bridge Construction 0.69486% 78.72600%
238160 Roofing Contractors 0.68470% 79.41070%
541611 égrr:liglitsi:gatsi\éfvli\élssagement and General Management 0.67501% 80.08571%
236210 Industrial Building Construction 0.66107% 80.74678%
541810 Advertising Agencies 0.65960% 81.40638%
238150 Glass and Glazing Contractors 0.65882% 82.06520%
541930 Translation and Interpretation Services 0.64544% 82.71065%
623110 Nursing Care Facilities (Skilled Nursing Facilities) 0.64422% 83.35487%
562910 Remediation Services 0.61467% 83.96954%
484110 General Freight Trucking, Local 0.60195% 84.57149%
238290 Other Building Equipment Contractors 0.54298% 85.11447%
238140 Masonry Contractors 0.53078% 85.64525%
541618 Other Management Consulting Services 0.52217% 86.16742%
481211 Nonscheduled Chartered Passenger Air Transportation 0.51168% 86.67910%
453210 Office Supplies and Stationery Stores 0.50896% 87.18806%
541511 Custom Computer Programming Services 0.46231% 87.65038%
541612 Human Resources Consulting Services 0.42587% 88.07624%
541512 Computer Systems Design Services 0.41644% 88.49268%
517312 Wired Telecommunications Carriers 0.38932% 88.88201%
238330 Flooring Contractors 0.38461% 89.26662%
624190 Other Individual and Family Services 0.37119% 89.63781%
531110 Lessors of Residential Buildings and Dwellings 0.37028% 90.00809%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

237990 Other Heavy and Civil Engineering Construction 0.35393% 90.36202%
446110 Pharmacies and Drug Stores 0.34179% 90.70380%
238990 All Other Specialty Trade Contractors 0.33981% 91.04361%
238320 Painting and Wall Covering Contractors 0.31420% 91.35781%
238130 Framing Contractors 0.30932% 91.66714%
423460 Ophthalmic Goods Merchant Wholesalers 0.30778% 91.97492%
561612 Security Guards and Patrol Services 0.28753% 92.26245%
623311 Continuing Care Retirement Communities 0.28536% 92.54781%
561730 Landscaping Services 0.24809% 92.79590%
517311 Wired Telecommunications Carriers 0.22895% 93.02485%
738190 gé:(srraFccsgrnsdation, Structure, and Building Exterior 0.22885% 93.25370%
624310 Vocational Rehabilitation Services 0.21485% 93.46855%
238390 Other Building Finishing Contractors 0.21127% 93.67982%
541840 Media Representatives 0.21092% 93.89075%
423420 Office Equipment Merchant Wholesalers 0.18376% 94.07451%
621111 Offices of Physicians (except Mental Health Specialists) 0.18174% 94.25625%
221310 Water Supply and Irrigation Systems 0.17975% 94.43600%
334290 Other Communications Equipment Manufacturing 0.17676% 94.61276%
541690 Other Scientific and Technical Consulting Services 0.16690% 94.77965%
112990 All Other Animal Production 0.16412% 94.94378%
517919 All Other Telecommunications 0.15970% 95.10348%
561311 Employment Placement Agencies 0.15765% 95.26113%
611430 Professional and Management Development Training 0.15295% 95.41408%
541830 Media Buying Agencies 0.14545% 95.55953%
332321 Metal Window and Door Manufacturing 0.14510% 95.70463%
423440 Other Commercial Equipment Merchant Wholesalers 0.14491% 95.84954%
423850 \S/\(j;\gfeessfgfsblishment Equipment and Supplies Merchant 0.13927% 95 93881%
541613 Marketing Consulting Services 0.12858% 96.11739%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

484220 Specialized Freight (except Used Goods) Trucking, Local 0.12817% 96.24556%
311121 ﬁﬂu;i?]r;;it;\:]ifody, Paint, and Interior Repair and 0.12777% 96.37332%
519130 IPnoti;r:st Publishing and Broadcasting and Web Search 0.11872% 96.49204%
Electrical Apparatus and Equipment, Wiring Supplies, 0 0
423610 and Related Equipment Merchant Wholesalers 0.11660% 96.60864%
423510 \l\//lvﬁ’iji;;rgge Centers and Other Metal Merchant 0.10831% 96.71695%
511210 Software Publishers 0.09902% 96.81597%
531120 Le.ss.ors of Nonresidential Buildings (except 0.09622% 96.91219%
Miniwarehouses)
221118 Other Electric Power Generation 0.09487% 97.00706%
333244 Printing Machinery and Equipment Manufacturing 0.09026% 97.09733%
622210 Psychiatric and Substance Abuse Hospitals 0.08609% 97.18342%
334512 Autpmat!c Enwronmeptal Control Manufactur|ng for 0.08589% 97 26931%
Residential, Commercial, and Appliance Use
311412 Frozen Specialty Food Manufacturing 0.08541% 97.35472%
423310 wr:r:)k;eesrjel?/swood, Millwork, and Wood Panel Merchant 0.08464% 97 43936%
541513 Computer Facilities Management Services 0.08047% 97.51983%
937110 \C/\(/)ant;rrjzt?osnewer Line and Related Structures 0.08018% 97 60001%
238110 Poured Concrete Foundation and Structure Contractors 0.07974% 97.67975%
541320 Landscape Architectural Services 0.07291% 97.75266%
517210 Wireless Telecommunications Carriers (except Satellite) 0.07017% 97.82283%
623220 Residential Mental Health and Substance Abuse Facilities 0.06980% 97.89263%
561990 All Other Support Services 0.06570% 97.95832%
561110 Office Administrative Services 0.06487% 98.02320%
446199 All Other Health and Personal Care Stores 0.06454% 98.08774%
532111 Passenger Car Rental 0.06267% 98.15041%
444190 Other Building Material Dealers 0.06217% 98.21258%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

811213 Communication Equipment Repair and Maintenance 0.05837% 98.27095%
922120 Police Protection 0.05807% 98.32902%
532490 Othgr Commercial and Indgstnal Machinery and 0.05768% 93.38670%
Equipment Rental and Leasing
621399 Offices of All Other Miscellaneous Health Practitioners 0.05613% 98.44283%
238340 Tile and Terrazzo Contractors 0.05566% 98.49849%
561440 Collection Agencies 0.04679% 98.54528%
213112 Support Activities for Oil and Gas Operations 0.04585% 98.59113%
Research and Development in the Physical, Engineering,
541715 and Life Sciences (except Nanotechnology and 0.04488% 98.63601%
Biotechnology)
518210 Data Processing, Hosting, and Related Services 0.04187% 98.67787%
326199 All Other Plastics Product Manufacturing 0.04153% 98.71940%
541614 :(r;:sisess, Physical Distribution, and Logistics Consulting 0.03745% 98 75685%
621210 Offices of Dentists 0.03684% 98.79369%
481219 Other Nonscheduled Air Transportation 0.03605% 98.82974%
561492 Court Reporting and Stenotype Services 0.03590% 98.86564%
541380 Testing Laboratories 0.03549% 98.90113%
238170 Siding Contractors 0.03282% 98.93395%
332323 Ornamental.and Architectural Metal Work 0.03267% 98.96662%
Manufacturing
423690 \C/)vt:slreliljgtrgomc Parts and Equipment Merchant 0.03199% 98.99861%
541350 Building Inspection Services 0.03127% 99.02989%
541370 Surveying and Mapping (except Geophysical) Services 0.03107% 99.06095%
561920 Convention and Trade Show Organizers 0.03013% 99.09108%
115210 Support Activities for Animal Production 0.02914% 99.12022%
621340 Offices of PhYS|caI, Occupational and Speech Therapists, 0.02815% 99 14836%
and Audiologists
331110 Iron and Steel Mills and Ferroalloy Manufacturing 0.02613% 99.17450%
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NAICS Code Description

Other Chemical and Allied Products Merchant

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

424690 Wholesalers 0.02571% 99.20021%

423390 Other Construction Material Merchant Wholesalers 0.02439% 99.22460%

936115 New S|r.1gle—Fam|Iy Housing Construction (except For- 0.02379% 99 24339%
Sale Builders)

221122 Electric Power Distribution 0.0227%% 99.27118%

337212 Custom Archltectural Woodwork and Millwork 0.02274% 99 293929%
Manufacturing

423490 \?\/t:;;:i)gfsssmnal Equipment and Supplies Merchant 0.02219% 99 31610%

334514 Totalizing Flyld Meter and Counting Device 0.02148% 99 33758%
Manufacturing
Instruments and Related Products Manufacturing for

334513 Measuring, Displaying, and Controlling Industrial Process 0.01987% 99.35745%
Variables

515120 Television Broadcasting 0.01816% 99.37561%

721110 Hotels (except Casino Hotels) and Motels 0.01807% 99.39368%
Plumbing and Heating Equipment and Supplies 0 0

423720 (Hydronics) Merchant Wholesalers 0.01786% 99.41153%

621511 Medical Laboratories 0.01728% 99.42882%

327212 Other Pressgd and Blown Glass and Glassware 0.01678% 99 44560%
Manufacturing

541910 Marketing Research and Public Opinion Polling 0.01668% 99.46228%

332311 Prefabrlcatgd Metal Building and Component 0.01666% 99 47894%
Manufacturing

423830 I\/r:/it;ség:llel\r/lsachmery and Equipment Merchant 0.01656% 99 49550%

621330 ;);Dcs:iisiaifsl)\/lental Health Practitioners (except 0.01622% 99 51172%

812990 All Other Personal Services 0.01602% 99.52774%

922140 Correctional Institutions 0.01571% 99.54344%

561720 Janitorial Services 0.01562% 99.55907%

423710 Hardware Merchant Wholesalers 0.01552% 99.57459%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

442291 Window Treatment Stores 0.01548% 99.59007%
445110 é;fre;rsmarkets and Other Grocery (except Convenience) 0.01521% 99 60529%
336413 'E)/It:r:el:fgicrfurfil;tgParts and Auxiliary Equipment 0.01449% 99 61978%
541519 Other Computer Related Services 0.01359% 99.63337%
13620 | (o ettronis Merchant Wrolesslors 001345% | 99.64682%
541430 Graphic Design Services 0.01299%% 99.65981%
327310 Cement Manufacturing 0.01234% 99.67216%
322121 Paper (except Newsprint) Mills 0.01234% 99.68450%
541990 All Other Professional, Scientific, and Technical Services 0.01166% 99.69616%
337215 Showcase, Partition, Shelving, and Locker Manufacturing 0.01163% 99.70779%
213111 Drilling Oil and Gas Wells 0.01069% 99.71848%
334517 Irradiation Apparatus Manufacturing 0.01056% 99.72903%
Air-Conditioning and Warm Air Heating Equipment and
333415 Commercial and Industrial Refrigeration Equipment 0.00984% 99.73887%
Manufacturing
423220 Home Furnishing Merchant Wholesalers 0.00966% 99.74853%
332999 ﬁ/llg(r?zf;aegttﬂrii;cgellaneous Fabricated Metal Product 0.00939% 99 757929%
333316 E::;Sg:ﬁ:i;”d Photocopying Equipment 0.00887% | 99.76679%
339940 Office Supplies (except Paper) Manufacturing 0.00875% 99.77554%
236118 Residential Remodelers 0.00832% 99.78387%
327390 Other Concrete Product Manufacturing 0.00829% 99.79215%
327320 Ready-Mix Concrete Manufacturing 0.00811% 99.80027%
339113 Surgical Appliance and Supplies Manufacturing 0.00801% 99.80828%
423820 \I;\zjr:rgwlssna?e(?srden Machinery and Equipment Merchant 0.00793% 99 81621%
332312 Fabricated Structural Metal Manufacturing 0.00737% 99.82358%
339920 Sporting and Athletic Goods Manufacturing 0.00724% 99.83083%
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Pct Total c:::l.:.lg:;‘lle
NAICS Code Description Contract C
ontract
Dollars
Dollars

561510 Travel Agencies 0.00723% 99.83806%
443141 Household Appliance Stores 0.00648% 99.84454%
336211 Motor Vehicle Body Manufacturing 0.00605% 99.85060%
335312 Motor and Generator Manufacturing 0.00603% 99.85663%
531320 Offices of Real Estate Appraisers 0.00578% 99.86241%
561613 Armored Car Services 0.00567% 99.86808%
314910 Textile Bag and Canvas Mills 0.00542% 99.87350%
424930 Flower, Nursery Stock, and Florists' Supplies Merchant 0.00540% 99 87890%

Wholesalers
236116 Ne.w Multifamily Housing Construction (except For-Sale 0.00517% 99 88407%

Builders)
541219 Other Accounting Services 0.00512% 99.88919%
611110 Elementary and Secondary Schools 0.00445% 99.89364%
327211 Flat Glass Manufacturing 0.00440% 99.89805%
531210 Offices of Real Estate Agents and Brokers 0.00434% 99.90239%
337127 Institutional Furniture Manufacturing 0.00415% 99.90655%
541211 Offices of Certified Public Accountants 0.00410% 99.91065%
339950 Sign Manufacturing 0.0039%% 99.91464%
423910 Sporting and Recreational Goods and Supplies Merchant 0.00361% 99 91825%

Wholesalers
561421 Telephone Answering Services 0.00338% 99.92163%
321920 Wood Container and Pallet Manufacturing 0.00335% 99.92498%
337211 Wood Office Furniture Manufacturing 0.00323% 99.92821%
323111 Commercial Printing (except Screen and Books) 0.00316% 99.93137%
424710 Petroleum Bulk Stations and Terminals 0.00307% 99.93444%
237130 Power anq Communication Line and Related Structures 0.00300% 99 93743%

Construction
333921 Elevator and Moving Stairway Manufacturing 0.00275% 99.94019%
423990 Other Miscellaneous Durable Goods Merchant 0.00261% 99 94280%

Wholesalers
211120 Crude Petroleum Extraction 0.00250% 99.94530%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

624229 Other Community Housing Services 0.00247% 99.94777%
453998 é»li)?:)er Miscellaneous Store Retailers (except Tobacco 0.00231% 99 95008%
Commercial and Industrial Machinery and Equipment
811310 (except Automotive and Electronic) Repair and 0.00218% 99.95226%
Maintenance
512240 Sound Recording Studios 0.00209% 99.95436%
561622 Locksmiths 0.00192% 99.95628%
541410 Interior Design Services 0.00190% 99.95817%
621999 All Other Miscellaneous Ambulatory Health Care Services 0.00188% 99.96005%
339115 Ophthalmic Goods Manufacturing 0.00173% 99.96177%
813312 Environment, Conservation and Wildlife Organizations 0.00172% 99.96350%
335210 Small Electrical Appliance Manufacturing 0.00167% 99.96688%
561790 Other Services to Buildings and Dwellings 0.00156% 99.96844%
111422 Floriculture Production 0.00153% 99.96997%
722310 Food Service Contractors 0.00149% 99.97147%
334210 Telephone Apparatus Manufacturing 0.00149% 99.97296%
324110 Petroleum Refineries 0.00146% 99.97441%
622110 General Medical and Surgical Hospitals 0.00142% 99.97583%
541720 E{isniz;ci;::d Development in the Social Sciences and 0.00131% 99 97714%
424910 Farm Supplies Merchant Wholesalers 0.00125% 99.97839%
333318 Sﬂt:fgfgi)g?negrcial and Service Industry Machinery 0.00117% 99 97957%
561320 Temporary Help Services 0.00117% 99.98073%
335313 Switchgear and Switchboard Apparatus Manufacturing 0.00116% 99.98190%
325520 Adhesive Manufacturing 0.00114% 99.98304%
488410 Motor Vehicle Towing 0.00107% 99.98411%
541360 Geophysical Surveying and Mapping Services 0.00102% 99.98513%
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Pct Total c:::l.:.lg:;‘lle
NAICS Code Description Contract C
ontract
Dollars
Dollars
334515 Instru.m.ent I\/Ianufac.turm.g for Measuring and Testing 0.00099% 99 98612%
Electricity and Electrical Signals
562998 All Other Miscellaneous Waste Management Services 0.00095% 99.98707%
484210 Used Household and Office Goods Moving 0.00092% 99.98799%
562111 Solid Waste Collection 0.00090% 99.98889%
321911 Wood Window and Door Manufacturing 0.00070% 99.98959%
333111 Farm Machinery and Equipment Manufacturing 0.00068% 99.99027%
541620 Environmental Consulting Services 0.00068% 99.99094%
316998 All Other Legther Good and Allied Product 0.00067% 99 99161%
Manufacturing
313210 Broadwoven Fabric Mills 0.00063% 99.99224%
512110 Motion Picture and Video Production 0.00057% 99.99281%
541420 Industrial Design Services 0.00050% 99.99332%
339999 All Other Miscellaneous Manufacturing 0.00047% 99.99379%
332510 Hardware Manufacturing 0.00046% 99.99425%
811111 General Automotive Repair 0.00039% 99.99464%
321999 All Other Miscellaneous Wood Product Manufacturing 0.00039% 99.99503%
532412 Con§truct|on, Mining, and Eorestry Machinery and 0.00038% 99.995429%
Equipment Rental and Leasing
334519 Other Measuring and Controlling Device Manufacturing 0.00030% 99.99572%
331222 Steel Wire Drawing 0.00029%% 99.99601%
926150 Regulatlorj, Licensing, and Inspection of Miscellaneous 0.00028% 99 99628%
Commercial Sectors
451110 Sporting Goods Stores 0.00025% 99.99654%
926120 Regulation and Administration of Transportation 0.00024% 99 99678%
Programs
332313 Plate Work Manufacturing 0.00021% 99.99699%
337122 Nonupholstgred Wood Household Furniture 0.00019% 99 99719%
Manufacturing
522220 Sales Financing 0.00019% 99.99737%
492110 Couriers and Express Delivery Services 0.00018% 99.99755%
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NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

444220 Nursery, Garden Center, and Farm Supply Stores 0.00017% 99.99772%
333131 Mining Machinery and Equipment Manufacturing 0.00016% 99.99789%
315220 Men’s and Boys’ Cut and Sew Apparel Manufacturing 0.00016% 99.99805%
115112 Soil Preparation, Planting, and Cultivating 0.00015% 99.99820%
424310 \F;\i/ic(;elec-;glcgz, Notions, and Other Dry Goods Merchant 0.00015% 99 99834%
337110 Wood Kitchen Cabinet and Countertop Manufacturing 0.00014% 99.99848%
334118 Esmg;t:;:&rgi;lecatz(rjir%ther Computer Peripheral 0.00014% 99 99862%
326191 Plastics Plumbing Fixture Manufacturing 0.00013% 99.99875%
453310 Used Merchandise Stores 0.00012% 99.99887%
325510 Paint and Coating Manufacturing 0.00011% 99.99899%
442210 Floor Covering Stores 0.00011% 99.99910%
488490 Other Support Activities for Road Transportation 0.00011% 99.99921%
442299 All Other Home Furnishings Stores 0.00010% 99.99930%
337920 Blind and Shade Manufacturing 0.00010% 99.99940%
325314 Fertilizer (Mixing Only) Manufacturing 0.00008% 99.99948%
561330 Professional Employer Organizations 0.00008% 99.99955%
312112 Bottled Water Manufacturing 0.00007% 99.99963%
541922 Commercial Photography 0.00006% 99.99969%
444130 Hardware Stores 0.00006% 99.99975%
327991 Cut Stone and Stone Product Manufacturing 0.00005% 99.99980%
442110 Furniture Stores 0.00004% 99.99985%
331318 Other Aluminum Rolling, Drawing, and Extruding 0.00004% 99.99989%
333912 Air and Gas Compressor Manufacturing 0.00004% 99.99993%
212321 Construction Sand and Gravel Mining 0.00004% 99.99996%
562991 Septic Tank and Related Services 0.00003% 99.99999%
813920 Professional Organizations 0.00001% 100.00000%

TOTAL 100.00000%

Source: CHA analysis of State of Washington data
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Table D-2: Industry Percentage Distribution of Contracts by Dollars Paid, Prime

Contracts

NAICS Code Description

Pct Total
Contract
Dollars

Cumulative
Pct Total
Contract

Dollars

522110 Commercial Banking 16.9322% 16.9322%
236220 Commercial and Institutional Building Construction 13.8987% 30.8309%
623210 Iljaez'cijt(?gstml Intellectual and Developmental Disability 13.8646% 44.6955%
624120 Services for the Elderly and Persons with Disabilities 8.0610% 52.7565%
441110 New Car Dealers 6.0759% 58.8324%
621610 Home Health Care Services 5.6204% 64.4527%
541310 Architectural Services 3.3542% 67.8070%
238210 Elsrftrr;ccatlocr;)ntractors and Other Wiring Installation 5 2533% 20.0603%
624210 Community Food Services 1.9613% 72.0216%
238220 Plumbing, Heating, and Air-Conditioning Contractors 1.7865% 73.8081%
621420 geur:?eagent Mental Health and Substance Abuse 1 6543% 75 4624%
423430 Computer and Computer Peripheral Equipment and 1 4440% ~6.9065%
Software Merchant Wholesalers
541330 Engineering Services 1.1707% 78.0772%
623990 Other Residential Care Facilities 0.9730% 79.0502%
238910 Site Preparation Contractors 0.9323% 79.9825%
541810 Advertising Agencies 0.8853% 80.8678%
541930 Translation and Interpretation Services 0.8662% 81.7340%
443142 Electronics Stores 0.8652% 82.5992%
623110 Nursing Care Facilities (Skilled Nursing Facilities) 0.8647% 83.4638%
236210 Industrial Building Construction 0.7884% 84.2523%
484110 General Freight Trucking, Local 0.7317% 84.9840%
541618 Other Management Consulting Services 0.6934% 85.6774%
481211 Nonschedul_ed Chartered Passenger Air 0.6368% 86.3642%
Transportation
453210 Office Supplies and Stationery Stores 0.6831% 87.0473%
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By ety

NAICS Code Description ngltlgigt Contract

Dollars
541511 Custom Computer Programming Services 0.6099% 87.6572%
541612 Human Resources Consulting Services 0.5716% 88.2288%
541512 Computer Systems Design Services 0.5576% 88.7864%
1611 | et Consutmg serves 05445% | 89.3308%
517312 Wired Telecommunications Carriers 0.5225% 89.8534%
624190 Other Individual and Family Services 0.4982% 90.3516%
531110 Lessors of Residential Buildings and Dwellings 0.4970% 90.8485%
446110 Pharmacies and Drug Stores 0.4587% 91.3073%
562910 Remediation Services 0.4372% 91.7444%
423460 Ophthalmic Goods Merchant Wholesalers 0.4131% 92.1575%
623311 Continuing Care Retirement Communities 0.3830% 92.5405%
561612 Security Guards and Patrol Services 0.3784% 92.918%%
238290 Other Building Equipment Contractors 0.3191% 93.2380%
517311 Wired Telecommunications Carriers 0.3073% 93.5453%
237990 Other Heavy and Civil Engineering Construction 0.2902% 93.8355%
541840 Media Representatives 0.2831% 94.1186%
624310 Vocational Rehabilitation Services 0.2638% 94.3824%
621111 SO;]ZEEISIS?WS]CGHS (except Mental Health 0.2439% 94.6263%
423420 Office Equipment Merchant Wholesalers 0.2431% 94.8695%
112990 All Other Animal Production 0.2203% 95.0897%
517919 All Other Telecommunications 0.2143% 95.3041%
561311 Employment Placement Agencies 0.2116% 95.5157%
611430 Professional and Management Development Training 0.2053% 95.7210%
221310 Water Supply and Irrigation Systems 0.1987% 95.9196%
541830 Media Buying Agencies 0.1952% 96.1149%
541690 Other Scientific and Technical Consulting Services 0.1923% 96.3072%
423850 Service Establishment Equipment and Supplies 0.1869% 96.4941%
Merchant Wholesalers
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Pct Total Cumulative
NAICS Code Description Contract ECt [iogal
Dollars ontract
Dollars
237310 Highway, Street, and Bridge Construction 0.1738% 96.6679%
541613 Marketing Consulting Services 0.1723% 96.8402%
519130 Ln()tret;r;set Publishing and Broadcasting and Web Search 0.1593% 96.9996%
238160 Roofing Contractors 0.1448% 97.1443%
423510 \%EEL:SEG Centers and Other Metal Merchant 0.1355% 97 2798%
484220 igs{:;ahzed Freight (except Used Goods) Trucking, 0.1328% 97 4125%
Electrical Apparatus and Equipment, Wiring Supplies, o 0
423610 and Related Equipment Merchant Wholesalers 0.1296% 97.5421%
531120 Le.ss.ors of Nonresidential Buildings (except 0.1291% 97 6713%
Miniwarehouses)
221118 Other Electric Power Generation 0.1273% 97.7986%
333244 Printing Machinery and Equipment Manufacturing 0.1211% 97.9197%
622210 Psychiatric and Substance Abuse Hospitals 0.1155% 98.0353%
311412 Frozen Specialty Food Manufacturing 0.1146% 98.1499%
541513 Computer Facilities Management Services 0.1080% 98.2579%
517210 \S/\:tree||”etses)Telecommumcanns Carriers (except 0.0942% 98.3521%
561110 Office Administrative Services 0.0871% 98.4392%
623220 E:Csiﬁsgjal Mental Health and Substance Abuse 0.0854% 98.5246%
532111 Passenger Car Rental 0.0841% 98.6087%
811213 Communication Equipment Repair and Maintenance 0.0783% 98.6871%
922120 Police Protection 0.0779% 98.7650%
446199 All Other Health and Personal Care Stores 0.0777% 98.8427%
621399 Off|c§§ of All Other Miscellaneous Health 0.0753% 98.9181%
Practitioners
511210 Software Publishers 0.0687% 98.9868%
532490 Othgr Commercial and Indgstnal Machinery and 0.0637% 99.0505%
Equipment Rental and Leasing
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Cumulative
A Pet Total Pct Total
NAICS Code Description Contract C
Dollars ontract
Dollars
561440 Collection Agencies 0.0628% 99.1133%
213112 Support Activities for Oil and Gas Operations 0.0608% 99.1740%
Research and Development in the Physical,
541715 Engineering, and Life Sciences (except 0.0602% 99.2342%
Nanotechnology and Biotechnology)
518210 Data Processing, Hosting, and Related Services 0.0555% 99.2897%
541614 Process{ Phy5|ca_1| Distribution, and Logistics 0.0500% 99 3397%
Consulting Services
621210 Offices of Dentists 0.0494% 99.3892%
481219 Other Nonscheduled Air Transportation 0.0484% 99.4375%
561492 Court Reporting and Stenotype Services 0.0482% 99.4857%
561730 Landscaping Services 0.0420% 99.5277%
561920 Convention and Trade Show Organizers 0.0404% 99.5681%
621340 Ofﬂces_of Physical, O_ccupahonal and Speech 0.0378% 99 6059%
Therapists, and Audiologists
561990 All Other Support Services 0.0335% 99.6394%
221122 Electric Power Distribution 0.0306% 99.6700%
334514 Totalizing F|y|d Meter and Counting Device 0.0288% 99.6988%
Manufacturing
721110 Hotels (except Casino Hotels) and Motels 0.0242% 99.7231%
621511 Medical Laboratories 0.0232% 99.7462%
238310 Drywall and Insulation Contractors 0.0227% 99.7690%
922140 Correctional Institutions 0.0211% 99.7900%
812990 All Other Personal Services 0.0209% 99.8109%
Plumbing and Heating Equipment and Supplies 0 0
423720 (Hydronics) Merchant Wholesalers 0.0209% 99.8318%
541519 Other Computer Related Services 0.0182% 99.8500%
322121 Paper (except Newsprint) Mills 0.0166% 99.8666%
445110 Superm.arkets and Other Grocery (except 0.0154% 99 .8870%
Convenience) Stores
334517 Irradiation Apparatus Manufacturing 0.0142% 99.8961%
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Cumulative

NAICS Code Description zgtn-lt-g;gtl ECt [iogal

Dollars ontract

Dollars

621330 S;C(S:ieésiaonfsl)\/lental Health Practitioners (except 0.0135% 99.9097%
339113 Surgical Appliance and Supplies Manufacturing 0.0108% 99.9204%
423820 Kj;z;::t(x;‘ifgsgf:éhmew and Equipment 0.0106% 99.9311%
561510 Travel Agencies 0.0097% 99.9408%
336211 Motor Vehicle Body Manufacturing 0.0081% 99.9489%
531320 Offices of Real Estate Appraisers 0.0078% 99.9567%
561613 Armored Car Services 0.0076% 99.9643%
541219 Other Accounting Services 0.0069% 99.9712%
531210 Offices of Real Estate Agents and Brokers 0.0058% 99.9770%
561421 Telephone Answering Services 0.0045% 99.9815%
541211 Offices of Certified Public Accountants 0.0045% 99.9860%
424710 Petroleum Bulk Stations and Terminals 0.0041% 99.9901%
561622 Locksmiths 0.0026% 99.9927%
424910 Farm Supplies Merchant Wholesalers 0.0017% 99.9944%
423690 a/t:;r(ailjztr;onic Parts and Equipment Merchant 0.0016% 99.9959%
561720 Janitorial Services 0.0010% 99.9969%
238990 All Other Specialty Trade Contractors 0.0009% 99.9978%
512110 Motion Picture and Video Production 0.0008% 99.9986%
334519 &t::gf';/';jifn?g and Controlling Device 0.0004% 99.9990%
541720 Eisrizaa;cigeasnd Development in the Social Sciences and 0.0004% 99.9994%
333318 &t;::fg(ztrz?negrcial and Service Industry Machinery 0.0003% 99 9997%
315220 Men’s and Boys’ Cut and Sew Apparel Manufacturing 0.0002% 99.9999%
541380 Testing Laboratories 0.0001% 100.0000%
522110 Commercial Banking 16.9322% 16.9322%
236220 Commercial and Institutional Building Construction 13.8987% 30.8309%
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Pct Total Cg::t_xrlgtt;\lle
NAICS Code Description Contract C
ontract
Dollars
Dollars
623210 Res_|<_je_znt|a| Intellectual and Developmental Disability 13.8646% 44.6955%
Facilities
624120 Services for the Elderly and Persons with Disabilities 8.0610% 52.7565%
441110 New Car Dealers 6.0759% 58.8324%
621610 Home Health Care Services 5.6204% 64.4527%
541310 Architectural Services 3.3542% 67.8070%
238210 Electrical Contractors and Other Wiring Installation 5 2533% 20.0603%
Contractors
624210 Community Food Services 1.9613% 72.0216%
238220 Plumbing, Heating, and Air-Conditioning Contractors 1.7865% 73.8081%
621420 Outpatient Mental Health and Substance Abuse 1 6543% 75 4624%
Centers
423430 Computer and Computer Peripheral Equipment and 1.4440% 6.9065%
Software Merchant Wholesalers
541330 Engineering Services 1.1707% 78.0772%
623990 Other Residential Care Facilities 0.9730% 79.0502%
238910 Site Preparation Contractors 0.9323% 79.9825%
541810 Advertising Agencies 0.8853% 80.8678%
541930 Translation and Interpretation Services 0.8662% 81.7340%
443142 Electronics Stores 0.8652% 82.5992%
623110 Nursing Care Facilities (Skilled Nursing Facilities) 0.8647% 83.4638%
236210 Industrial Building Construction 0.7884% 84.2523%
484110 General Freight Trucking, Local 0.7317% 84.9840%
541618 Other Management Consulting Services 0.6934% 85.6774%
481211 Nonschedulgd Chartered Passenger Air 0.6368% 86.3642%
Transportation
453210 Office Supplies and Stationery Stores 0.6831% 87.0473%
541511 Custom Computer Programming Services 0.6099% 87.6572%
541612 Human Resources Consulting Services 0.5716% 88.2288%
541512 Computer Systems Design Services 0.5576% 88.7864%
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Cumulative
A Pet Total Pct Total
NAICS Code Description Contract C
ontract
Dollars
Dollars
541611 Administrative Management :_;md General 0.5445% 89 3308%
Management Consulting Services
517312 Wired Telecommunications Carriers 0.5225% 89.8534%
624190 Other Individual and Family Services 0.4982% 90.3516%
531110 Lessors of Residential Buildings and Dwellings 0.4970% 90.8485%
446110 Pharmacies and Drug Stores 0.4587% 91.3073%
562910 Remediation Services 0.4372% 91.7444%
423460 Ophthalmic Goods Merchant Wholesalers 0.4131% 92.1575%
623311 Continuing Care Retirement Communities 0.3830% 92.5405%
561612 Security Guards and Patrol Services 0.3784% 92.9189%
238290 Other Building Equipment Contractors 0.3191% 93.2380%
517311 Wired Telecommunications Carriers 0.3073% 93.5453%
237990 Other Heavy and Civil Engineering Construction 0.2902% 93.8355%
541840 Media Representatives 0.2831% 94.1186%
624310 Vocational Rehabilitation Services 0.2638% 94.3824%
621111 Ofﬂc.es.of Physicians (except Mental Health 0.2439% 94.6263%
Specialists)
423420 Office Equipment Merchant Wholesalers 0.2431% 94.8695%
112990 All Other Animal Production 0.2203% 95.0897%
517919 All Other Telecommunications 0.2143% 95.3041%
561311 Employment Placement Agencies 0.2116% 95.5157%
611430 Professional and Management Development Training 0.2053% 95.7210%
221310 Water Supply and Irrigation Systems 0.1987% 95.9196%
541830 Media Buying Agencies 0.1952% 96.114%%
541690 Other Scientific and Technical Consulting Services 0.1923% 96.3072%
423850 Service Establishment Equipment and Supplies 0.1869% 96.4941%
Merchant Wholesalers
237310 Highway, Street, and Bridge Construction 0.1738% 96.6679%
541613 Marketing Consulting Services 0.1723% 96.8402%
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NAICS Code Description

Internet Publishing and Broadcasting and Web Search

Pct Total
Contract
Dollars

Cumulative

Pct Total
Contract
Dollars

519130 Portals 0.1593% 96.9996%
238160 Roofing Contractors 0.1448% 97.1443%
423510 \I)\/I/Etoalleislr;/;ge Centers and Other Metal Merchant 0.1355% 97 2798%
484220 Eg:ac;ahzed Freight (except Used Goods) Trucking, 0.1328% 97 4125%
Electrical Apparatus and Equipment, Wiring Supplies, 0 0
423610 and Related Equipment Merchant Wholesalers 0.1296% 97.5421%
531120 Le.ss.ors of Nonresidential Buildings (except 0.1291% 97 6713%
Miniwarehouses)
221118 Other Electric Power Generation 0.1273% 97.7986%
333244 Printing Machinery and Equipment Manufacturing 0.1211% 97.9197%
622210 Psychiatric and Substance Abuse Hospitals 0.1155% 98.0353%
311412 Frozen Specialty Food Manufacturing 0.1146% 98.1499%
541513 Computer Facilities Management Services 0.1080% 98.2579%
517210 S\/\;[[rsllises)Telecommumcat|ons Carriers (except 0.0942% 98.3501%
561110 Office Administrative Services 0.0871% 98.4392%
623220 Iljae(?'cijteizgstml Mental Health and Substance Abuse 0.0854% 98.5246%
532111 Passenger Car Rental 0.0841% 98.6087%
811213 Communication Equipment Repair and Maintenance 0.0783% 98.6871%
922120 Police Protection 0.0779% 98.7650%
446199 All Other Health and Personal Care Stores 0.0777% 98.8427%
621399 Ofﬂce_zs_ of All Other Miscellaneous Health 0.0753% 98.9181%
Practitioners
511210 Software Publishers 0.0687% 98.9868%
532490 Othgr Commercial and Indgstmal Machinery and 0.0637% 99.0505%
Equipment Rental and Leasing
561440 Collection Agencies 0.0628% 99.1133%
213112 Support Activities for Oil and Gas Operations 0.0608% 99.1740%
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Cumulative
.. Pet Total Pct Total
NAICS Code Description Contract C
Dollars ontract
Dollars
Research and Development in the Physical,
541715 Engineering, and Life Sciences (except 0.0602% 99.2342%
Nanotechnology and Biotechnology)
518210 Data Processing, Hosting, and Related Services 0.0555% 99.2897%
541614 Process{ Phy5|c§| Distribution, and Logistics 0.0500% 99.3397%
Consulting Services
621210 Offices of Dentists 0.0494% 99.3892%
481219 Other Nonscheduled Air Transportation 0.0484% 99.4375%
561492 Court Reporting and Stenotype Services 0.0482% 99.4857%
561730 Landscaping Services 0.0420% 99.5277%
561920 Convention and Trade Show Organizers 0.0404% 99.5681%
621340 Ofﬂces.of Physical, Qccupahonal and Speech 0.0378% 99.6059%
Therapists, and Audiologists
561990 All Other Support Services 0.0335% 99.6394%
221122 Electric Power Distribution 0.0306% 99.6700%
334514 Totalizing F|g|d Meter and Counting Device 0.0288% 99 6988%
Manufacturing
721110 Hotels (except Casino Hotels) and Motels 0.0242% 99.7231%
621511 Medical Laboratories 0.0232% 99.7462%
238310 Drywall and Insulation Contractors 0.0227% 99.7690%
922140 Correctional Institutions 0.0211% 99.7900%
812990 All Other Personal Services 0.0209% 99.8109%
Plumbing and Heating Equipment and Supplies o 0
423720 (Hydronics) Merchant Wholesalers 0.0209% 99.8318%
541519 Other Computer Related Services 0.0182% 99.8500%
322121 Paper (except Newsprint) Mills 0.0166% 99.8666%
445110 Superm_arkets and Other Grocery (except 0.0154% 99 8820%
Convenience) Stores
334517 Irradiation Apparatus Manufacturing 0.0142% 99.8961%
621330 S;g;isia%fsl)\/lental Health Practitioners (except 0.0135% 99.9097%
339113 Surgical Appliance and Supplies Manufacturing 0.0108% 99.9204%
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N retto  Camuatie
NAICS Code Description ngltlgargt Contract
Dollars

423820 Kj;gﬁ;:t(x;‘ifgsgfjéhmew and Equipment 0.0106% 99.9311%
561510 Travel Agencies 0.0097% 99.9408%
336211 Motor Vehicle Body Manufacturing 0.0081% 99.9489%
531320 Offices of Real Estate Appraisers 0.0078% 99.9567%
561613 Armored Car Services 0.0076% 99.9643%
541219 Other Accounting Services 0.0069% 99.9712%
531210 Offices of Real Estate Agents and Brokers 0.0058% 99.9770%
561421 Telephone Answering Services 0.0045% 99.9815%
541211 Offices of Certified Public Accountants 0.0045% 99.9860%
424710 Petroleum Bulk Stations and Terminals 0.0041% 99.9901%
561622 Locksmiths 0.0026% 99.9927%
424910 Farm Supplies Merchant Wholesalers 0.0017% 99.9944%
423690 Svt:;religeigtrgonic Parts and Equipment Merchant 0.0016% 99 9959%
561720 Janitorial Services 0.0010% 99.9969%
238990 All Other Specialty Trade Contractors 0.0009% 99.9978%
512110 Motion Picture and Video Production 0.0008% 99.9986%
334519 %t::gf';ﬂcijifn?g and Controlling Device 0.0004% 99.9990%
541720 E'isn(:zgci;::d Development in the Social Sciences and 0.0004% 99.9994%
333318 E)At::gf(;z:;?negrcial and Service Industry Machinery 0.0003% 99.9997%
315220 Men’s and Boys’ Cut and Sew Apparel Manufacturing 0.0002% 99.9999%
541380 Testing Laboratories 0.0001% 100.0000%

TOTAL 100.0000%

Source: CHA analysis of State of Washington data
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Table D-3: Industry Percentage Distribution of Contracts by Dollars Paid,

Subcontracts
Pct Total Cumulative Pct
NAICS Code Description Contract Total Contract
Dollars Dollars
238220 Plumbing, Heating, and Air-Conditioning Contractors | 25.10361% 25.10361%
238210 Elsr?trr;cczilocr;)ntractors and Other Wiring Installation 1.24223% 46.34584%
238910 Site Preparation Contractors 4.38550% 50.73134%
238350 Finish Carpentry Contractors 4.12835% 54.85969%
238310 Drywall and Insulation Contractors 3.96871% 58.82840%
238120 Structural Steel and Precast Concrete Contractors 2.94610% 61.77450%
332322 Sheet Metal Work Manufacturing 2.78514% 64.55964%
238150 Glass and Glazing Contractors 2.58429% 67.14393%
238160 Roofing Contractors 2.26271% 69.40664%
237310 Highway, Street, and Bridge Construction 2.21783% 71.62447%
238140 Masonry Contractors 2.08204% 73.70651%
236220 Commercial and Institutional Building Construction 1.69240% 75.39891%
541330 Engineering Services 1.62216% 77.02107%
238330 Flooring Contractors 1.50866% 78.52973%
238990 All Other Specialty Trade Contractors 1.33035% 79.86008%
238320 Painting and Wall Covering Contractors 1.23248% 81.09255%
238130 Framing Contractors 1.21335% 82.30590%
238290 Other Building Equipment Contractors 1.19739% 83.50329%
562910 Remediation Services 1.13344% 84.63673%
541310 Architectural Services 0.92878% 86.62205%
738190 (C:)(‘;:(Erraicigrnsdation, Structure, and Building Exterior 0.89769% 87 51974%
561730 Landscaping Services 0.85051% 88.37025%
238390 Other Building Finishing Contractors 0.82873% 89.19898%
443142 Electronics Stores 0.69650% 89.89549%
334290 Other Communications Equipment Manufacturing 0.69334% 90.58883%
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332321 Metal Window and Door Manufacturing 0.56917% 91.15800%
423440 Svt:;reg;’l?r:‘erc'al Equipment Merchant 0.56842% 91.72642%
237990 Other Heavy and Civil Engineering Construction 0.54011% 92.26653%
811121 ﬁ/lu;i?]?;ont;\;ecjody, Paint, and Interior Repair and 0.50118% 92 76771%
334512 Autpmat!c Enwronmehtal Control Manufacturlng for 0.33691% 93.10463%
Residential, Commercial, and Appliance Use
423310 Lumber, Plywood, Millwork, and Wood Panel 0.33200% 93.43662%
Merchant Wholesalers
937110 \é\éantsetrrj:t?losnewer Line and Related Structures 0.31450% 93 75112%
138110 (P:ztrjitreadctcc?rzcrete Foundation and Structure 031278% 94.06390%
236210 Industrial Building Construction 0.28886% 94.35276%
541320 Landscape Architectural Services 0.28599% 94.63876%
444190 Other Building Material Dealers 0.24385% 94.88261%
484110 General Freight Trucking, Local 0.22262% 95.10523%
238340 Tile and Terrazzo Contractors 0.21834% 95.32357%
511210 Software Publishers 0.18755% 95.51112%
326199 All Other Plastics Product Manufacturing 0.16291% 95.67403%
561990 All Other Support Services 0.15984% 95.83387%
621420 2:;E[>::S|ent Mental Health and Substance Abuse 0.14874% 95 98261%
541380 Testing Laboratories 0.13890% 96.12151%
238170 Siding Contractors 0.12876% 96.25027%
332323 Ornamentalland Architectural Metal Work 012816% 96.37843%
Manufacturing
221310 Water Supply and Irrigation Systems 0.12443% 96.50286%
541350 Building Inspection Services 0.12267% 96.62553%
541370 Surveying and Mapping (except Geophysical) 012186% 96.74739%

Services
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423690 a/t:;reliﬁgtrgomc Parts and Equipment Merchant 0.12094% 96.86834%
484220 Egsac;ahzed Freight (except Used Goods) Trucking, 011474% 96.98307%
115210 Support Activities for Animal Production 0.11430% 97.09737%
331110 Iron and Steel Mills and Ferroalloy Manufacturing 0.10251% 97.19989%
424690 \(/j\/t:s|re§2|22|cal and Allied Products Merchant 0.10087% 97 30076%
423390 Other Construction Material Merchant Wholesalers 0.09566% 97.39642%
936115 New Slngle—.Famlly Housing Construction (except 0.09331% 97 48973%
For-Sale Builders)
541690 Other Scientific and Technical Consulting Services 0.09259% 97.58232%
337212 Custom Archltectural Woodwork and Millwork 0.03918% 97 67150%
Manufacturing
423490 Other Professional Equipment and Supplies 0.08703% 97 758539%
Merchant Wholesalers
Electrical Apparatus and Equipment, Wiring
423610 Supplies, and Related Equipment Merchant 0.07868% 97.83722%
Wholesalers
623210 Eaecs;lcijsg;ual Intellectual and Developmental Disability 0.07854% 97 91576%
Instruments and Related Products Manufacturing
334513 for Measuring, Displaying, and Controlling Industrial 0.07794% 97.99370%
Process Variables
624310 Vocational Rehabilitation Services 0.07172% 98.06543%
515120 Television Broadcasting 0.07122% 98.13665%
397912 Other Pressgd and Blown Glass and Glassware 0.06583% 98.20248%
Manufacturing
541910 Marketing Research and Public Opinion Polling 0.06543% 98.26791%
332311 Prefabrlcatgd Metal Building and Component 0.06534% 98.33325%
Manufacturing
423830 L/T/c:]l;sktg:llel\r/lsachmery and Equipment Merchant 0.06497% 98.39822%
423710 Hardware Merchant Wholesalers 0.06088% 98.45910%
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442291 Window Treatment Stores 0.06074% 